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ABANDONMENT. 


1. NEGLECT TO REPAIR.—A policy of marine insurance contained this pro- 
vision: ‘‘In case of loss or misfortune, it shall be lawful and necessary 
to and for the assured, its agents, factors, servants, and assigns to give 
the insurer prompt notice of the disaster, and submit the plan adopted 
for recovering and saving the property, and to make all reasonable exer- 
tion in and about the defense, safeguard, and recovery of the said vessel, 
or any part thereof, without prejudice to this insurance; and after re- 
covery, and the holding of a survey by persons chosen by the insurer and 
insured, or their agents, made under oath, setting forth the particulars 
of actual damage received by the vessel in the disaster, and discrimi- 
nating between those and former defects and wear and tear, the insured 
are to cause the same to be forthwith repai ed, in accordance with the 
surveyor’s specifications ; and in case of neglect or refusal on the part of 
the insured, its agents or assigns, to adopt prompt and efficient measures 
for the safeguard and recovery thereof, or to repair the same when re- 
covered, then the said insurers may, and are hereby authorized to, inter- 
pose and recover the said vessel, or, after recovery, to cause the same to 
be repaired, or both, for account of the assured.” Held, That in an action 
against the insurer the neglect of the defendant to cause the repairs to 
be made was evidence upon which the jury are at liberty to find an ac- 
ceptance by the defendant of the abandonment; the facts being that 
after a disaster the assured had left the vessel stranded, and after hav- 
ing had it surveyed notitied the insurers of their having abandoned it, 
whereupon the insurers, after neglecting said vessel for several months, 
towed it into port, and, without repairing, left it there. Northwestern 
Transportation Co. vs. Thames § Mersey Ins. Co., 641. 


2. Ricuts or Part OwNER—NEGLIGENCE—AUTHORITY OF WRECKING MASTER.— 
Where an insurer has insured the interest of a half owner of a vessel; 
and the vessel was stranded during a voyage; and such half owner re- 
quests the insurer to render her assistance; and the insurer sends an 
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agent to the vessel with instructions ‘‘to render such assistance as is 
necessary ;” and such half owner notifies the insurir that he abandons 
his interest in the vessel to the insurer; and such agent, with the aid of 
the master, crew, and such half owner, move the disabled vessel to a 
harbor ; and afterwards, without further orders from the insurer, such 
agent, the master, and crew, with the aid of such part owner, attempt 
to navigate the vessel to her home port, which is also her port of des- 
tination; and during the voyage the vessel is lost: Hrld, that the insurer 
is not liable to the owner of the uninsured half interest in the vesse] for 
her loss, and is not, as to him, chargeable with negligence. 

Where a policy of insurance on the interest of a part owner of a vessel pro- 
vides that the insured shall not have a right to abandon unless the 
amount which the insurer would be liable to pay under an adjustment 
as of a partial loss, would exceed half the amount insured, nor unless the 
insurer would receive a perfect title to the subject abandoned. Jntimated, 
that a notice of abandonment by the insured to the insurer, before the 
facts which affect the right to abandonment are ascertained, does not 
constitute an abandonment under the policy. 


Abandoument by one part owner of a stranded vessel of his interest in the 
vessel to the insurer of such interest does not affect the interest of other 
part owners, nor the master’s control over the vessel, so far as their in- 
terest is concerned. 

Authority by an insurer to a wrecking master to render ‘ necessary assist- 
ance’ to a stranded vessel does not confer on such agent any authority 
to accept an abandonment of a part owner’s interest, nor authority to 
navigate the disabled vessel to her home port after having once moved 
her into a harbor. 


Libelant must, to recover, clearly prove his case. Kirby vs. Thames § Mersey 
Ins. Co., Limited, 852. 


See Contract 1; Torat Loss, 


ACCIDENT. 


A¥rFrray—INTENTIONAL INJURY.-—At common law an affray must be fighting 
without premeditation by a number of persons. A mere statement with- 
out further facts that complainant was injured in an affray is a conclusion 
which will not meet the averment that he was injured without fault on 
his own part. 

The fact that an injury was intentionally inflicted by another, if without 
fault on the part of the injured, will not prevent it from being an acci- 
dent within the meaning of an insurance contract. Supreme Council vs. 
Garrigus, 284. 


ACTION. 


1, Lim1TaATION—REFORMATION.—A pay of insurance contained in effect this 
stipulation: (1) No action shall be commenced thereon to recover for a 
loss thereunder until the amount thereof was ascertained by agreement or 
arbitration; and (2) No such action shall be maintained unless com- 
menced within one year after the date of the fire from which the loss 
occurred. Held, That unless the assured was prevented by the action or 
non-action of the insurer, in the matter of ascertaining the amount of the 
loss, he must commence his action therefor within the time specified in 
the stipulation. 

A demurrer to the bill for the reformation of a policy of insurance will be 
sustained, when it appears that by reason of the lapse of time no action 
can be maintained thereon for any cause, when reformed. A court will 
only decree the reformation of an instrument as a means of enabling a 

»arty thereto to assert or maintain some right thereunder. Thompson, 
Receiver, vs. Phenix Ins. Co., 66. 











Index to Vilume XV. 883 


2. Orner INSURANCE AS EVIDENCE OF FRAUDULENT VALUATION—ADMISSIBILITY OF 
Eviwence.—Where a firm are general agents for two insurance companies, 
and issue a policy for one of them upon an application after an examina- 
tion by a sub-agent of that company, and after the expiration of that 
policy insure the same property in the other company, at a higher valua- 
tion and upon another application, it is competent in an action upon the 
last policy to show the first application and examination, although the 
sub-agent did not communicate the result of his examination to the gen- 
eral agents, as tending to rebut the charge of fraudulent overvaluation. 


After the defendant has closed his case, and the plaintiff introduces a wit- 
ness upon a material point, and is cross-examined, the defendant cannot 
contradict or impeach him as of right in respect to a statement that he 
had testified the same way on a former trial, and had contradicted a wit- 
ness since deceased. 


A new trial upon the ground of after-discovered testimony will not be granted 
unless --The newly discovered witness will probably testify as alleged ; 
the evidence is material; the evidence is probably true; the party has 
used due diligence in discovering it; it is independent, and not merely 
cumulative. Dupree vs. Virginia Home Ins. Co., 191. 


3. Recovery IN Case oF FRavDULENT Proors AND OVERVALUATION.—The action 
was to recover the amount of a loss claim alleged to have been paid 
through fraudulent proofs and false swearing as to the extent of the loss. 


Held, That when the amended complaint apparently sets out the same cause 
of action as the original, it will not be set aside as if the cause were 
different. 


In the case of money obtained under false representations. recovery may be 
had on an implied contract to return the excess instead of on an action in 
tort. In such an implied contract the admission of a partner is evidence 
against the firm. When the suit is on such an implied contract recovery 
must be limited to the excess paid above the actual loss, unless it appear 
that the fire was chargeable to the wrongful act of the insured. Western 
Assurance Co. vs. Towle, impleaded, etc., 241. 


4. Errect oF ConrrrpuTion CuausE on Removat.—Where several actions re- 
moved from a State court are based upon insurance policies on the same 
property, upon the same application, issued at the same time and by the 
same agent, containing a clause for contribution, the court will order one 
of the causes to be transferred to the equity docket, and the other de- 
fendants to be made parties, and the pleadings in that case to be reformed 
according to the equity practice. 


In such case the plaintiff will be enjoined from further proceedings in the 
other actions until a final decree in the cause so transferred. In such 
case an action against a resident defendant company, — in the 
State court will be stayed until such final decree, and such company will 
be made a party to the suit so transferred. Falls of Neuse Mfg. Co. and 
others vs. Georgia Home Ins. Co., 303. 


5. On Parot Contract, WHEN Ricut or Accruges.—Where the action was 
upon a parol contract, and the written contract was not issued until 
after the loss, it is not necessary to set forth in the complaint the terms 
of the written policy. 


In the absence of any agreement requiring demand for payment to be made, 
or time to be allowed, a right of action arises at once upon the occur- 
rence of a loss within the contract. Ganser vs. Fireman’s Fund Ins. Co. 
555. 


6. In Equrry.—A bill in equity, brought to restrain the collection of a judg- 
ment, will be dismissed, when every question involved was litigated in 
the suit at law—the pleadings permitting it, and the evidence the same, 
except more in detail. Continental Life Ins. Co. vs. Currier, 690. 


See Evipence; OTHER INsuRANCE 2; Premium 5; Rersvrance 1, 2. 
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ADJACENT BUILDING. 


Waat Constirutrs.—A building twenty-five feet distant is not contiguous 
within the meaning of a policy that provides it shall be void in case the 
risk be increased by the erection or use of any building contiguous thereto. 
The language of a policy must be clear and unambiguous, and doubt 
must bein favor of the insured. Olson and Another vs. St. Paul Fire § 
Marine Ins. Co., 848. 


See Description 1, 6; Risx 1. 
ADJUSTMENT. See ApporTionMENT; CoNTRIBUTION; OTHER INSURANCE 4. 
AGENT. 

1. Liuasrtrry on Bond or SurEty.—An agent’s penal bond with surety condi- 
tioned that the agent shall promptly pay over moneys received, and 
truly perform the duties of his agency, discloses a sufficient consideration 
to support the undertaking of the obligees while the agency continues, 
and become immediately binding upon its execution and delivery. Such 
a bond differs from that of a guaranty of future advances which requires 
as its consideration an advance or credit given, and which has no binding 
force until such credit has been given. 

Such a penal bond is not terminated by the death of the surety as to funds 
afterwards coming into the hands of the agent, but may be enforced against 
his personal representatives. But the principal impliedly stipulates that 
he will not retain the agent after a kuown breach of the guaranty, and 
such retention will release the surety. 

The retention of such agent, who was obligated to make monthly settlements 
after notice of his default, releases the estate of the surety as to any sub- 
sequent default. Rapp vs. Phenix Ins. Co., 35. 


2. Notice To—WaArvER By.—Where an insurance company, in its contract with 
the insured, expressly exempts itself from being bound by ‘any act or 
statement” not contained in the written application for the policy, or 
indorsed on the policy, notice to its agent as to anything different from 
what the policy and application contained will not bind the company. 

The local agent of the company cannot waive any of the provisions of the 
policy, except by written indorsement made on the policy or on the ap- 
plication, when the policy provides that anything less than a distinct, 
specific agreement, indorsed or attached to the policy, shall not be con- 
strued as a waiver of any condition or provision of the policy. Enos rs. 
Sun Ins. Co., 138. 

3. REPRESENTATIONS BY BEFORE ConTRactTiInGc.—Statements made by an insur- 
ance agent before issuing a policy cannot be used to change the contract 
of insurance finally made as contained in the policy. Burnham vs. Boston 
Marine Ins. Co., 291. 


4. As To CanceLiaTion.—The agent to procure insurance is not an agent for 
purpose of cancellation. Broadwater vs. Lion F. Ins. Co., 295. 

5. Waar witt ConsTiruTE--WaIvVER AS TO ALTERATIONS.—Where a person 
assumes to be the agent of an insurance company and writes an applica- 
tion with his name upon it as agent, and the company reeeives it, writes 
a policy upon it with the name of the assumed agent on the back, sends it 
to him to deliver and collect the premium, the assured (himself believing 
in the agency) may well consider these facts as a recognition, on the part 
of the company, of the agency. 

The agent of an insurance company may bind the company by waiving written 
assent to material alterations in the property insured where the assured 
does not know of any restriction of the agent’s authority. Packard vs. 
Dorchester Mut. Fire Ins. Co., 475. 

6. Power or Soricrtine in Moutuat Company.— No binding contract of insurance 
can be made with an agent whose powers, by the rules of the company, 
are limited to receiving applications for insurance and forwarding them 
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to the company to be acted upon by its directors, who alone are authorized 
by its constitution and by-laws to make the contract. Haden vs. F. § M. 
Ins Co., 497. ‘ 

7. Or INSURED or oF THE Company.—The insured applied to A., an agent who 
had previously been carrying his assurance, for insurance. A., who 
knew the condition of the property, being unwilling to carry the whole 
amount, procured a part from S., the general agent of another company, 
and sent the policy countersigned by S., as agent, to the insured. The 
latter had no knowledge of these facts. 

Held, That A. was not the broker or agent of the insured, and his failure to 
notify 8. of the condition of the risk was not chargeable to the insured. 

Held, That the indorsement of S. was not sufficient notification to the insured 
that A. was not the agent of the company issuing the policy. May vs. 
Western Assurance Co., 545. 


8. RESPONSIBILITY FoR Acts oF Soxicrtinc.—The plaintiff was employed by a 
general agent to solicit life risks for the company. 


Held, That the company is liable upon the contract made with plaintiff unless 
he had knowledge of special limitations placed on the authority of the 
general agent in respect to such employment, if the contract was made 
in behalf of the company. The questions concerning such knowledge and 
as to whether the plaintiff was employed personally by the agent or in 
behalf of the company are questions for the jury. Equitable Life Assurance 
Society vs. Brobst, 628. 

See Apprication 4, 5, 6; Broker; CANCELLATION 1; LicutTNiInG 1; OTHER INsuUR- 

ANCE 3, 4; PREMIUM 7, 9, 11, Proors or Loss 1, 2; TrrLz 5; TontIne. 


ALIENATION. See Tittz. 
ALTERATION. See AceEnrt 5. 
APPLICATION. 


1. Invaurp as Evmence - Fraupvunent Avorps Pouicy.—The Pennsylvania statute 
prohibiting an application not attached to the policy to be used in any 
way to qualify the terms of the contract, does not prohibit the introduc- 
tion of such an application for the purpose of showing fraud in the pro- 
curing of the contract. 


Where the policy and by-laws of the company require a written application 
by the insured, a paper purporting to be an application whose questions 
were not in fact answered by the insured, but which were answered and 
the paper executed throughout by another in her name, the policy pro- 
cured on such application was a fraud and void. Carrigan vs. Mass. Ben. 
Ass’n, 30. 

2. ConstrucTION oF PoLticy—Errect or Fraup—Recovrery or Premium.— The 
provisions of a life insurance policy are construed and applied like the 
terms of any other contract, and such provisions may render the policy 
void, ab initio, by the terms of the same and the failure of warranty. 


When a life policy is issued and accepted upon the expressed condition that 
the answers and statements of the application are warranted true in all 
respects, and that if the policy be obtained by any untrue answer or state- 
ment, or by any fraud, misrepresentation, or concealment, the policy shail 
be absolutely null and void; and, as to matters material to the risk, 
some of the answers and statements are untrue in fact, though made with- 
out actual fraud and under an innocent misapprehension of the purport of 
the questions and answers; no contract of insurance is thereby made, and 
the policy does not attach, but it is void, ab initio. When, for such a 
policy, premium has been paid by the applicant to the insurance com- 
pany, such payment may be recovered back. Connecticut Mutual Life Ins. 
Co. vs. Pyle, 261. 


3. Untrur StaTeMent—I.unzss or Insurny.—One of the conditions of a policy 
of insurance issued was that, if any untrue statement were made in the 
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application or policy, the company should be free from all liability un- 
er it. 


The application for the policy set forth, ‘‘ Have you been subject to or had 
any of the following disorders, open sores, lumps, or swelling of any kind? 
also ‘‘ Have you ever had any malformation, illness, or injury, or under- 
gone any surgical operation?” Held, That it would be unreasonable to 
suppose that the parties had in contemplation the reading and under- 
standing of these questions in general terms, as it would be impossible 
for a person of mature years to remember the common and trivial ail- 
ments he may have suffered from in childhood. By open sores or swelling 
was meant such continuous or recurrent ones as result from disease or dis- 
order, such as result by defective action from some functional derange- 
ment. By illuess or injury was meant an illness or injury of such a 
nature and importance as would reasonably fall within the line of in- 
quiry proper to be pursued in furtherance of the matter under considera- 
tion. Home Mut. Life Ase’n of Pennsylvania vs. Gillespie, 390. 


4. KNowLEpDGE OF AGEentT—FRAUD— RETENTION By INsvRED.—The application was 
a warranty that if the answers were in any respect untrue the policy 
should be void, and agreed that as the policy was to be issued at the 
home office, where only the written statements were acted on, no repre- 
sentations made by the party soliciting the insurance should be of any 
binding force unless reduced to writing in the application. Evidence 
was given that statements regarding the bodily health of the applicant 
were untrue in a material respect. But it was claimed that the agent 
was fully notified of-all the facts, and declared that they were of no cuon- 
sequence, and that further the agent filled in the application, and that the 
answers were correctly made to him by the insured; an abstract of the 
application was also appended to the policy, and the attention of the in- 
sured was called to it with the request that the company should be in- 
formed of any inaccuracies in order that they might be corrected. 


Held, That it was the duty of the insured to read the application, and it was 
error to instruct that if the insured was fraudulently misled by the agent, 
the company was responsible. 


Held, That the retention of the policy by the insured, with the abstract of the 
application appended, was an acceptance of the application which made 
the holder a participant in any fraud, and the consequences could not af- 
terwards be avoided. New York Life Ins. Co. vs. Fletcher, 401. 


5. MisstatemMents By AGEnt.—Where false statements regarding the value and 
exposures of the risk were written in the application by the agent without 
the knowledge of the insured, the latter will not be held responsible. 
Stone vs. Hawkeye Ins. Co., 490. 


6. Fausze Answers By Acent.—'The application was signed in blank by the in- 
sured and afterwards filled up by the soliciting agent who was furnished 
with blank applications by the company. The application was a warranty, 
and according to the statute of Iowa a copy was indorsed on the policy. 
The agent had no power to bind the company by contract. 


Held, That the insured was not responsible for false answers in the applica- 
tion. Donnelly vs. Cedar Rapides Ins. Co., 698. 


7. In response to the question in the application, whether the applicant had 
ever applied for insurance in another company and had been unsuccessful, 
the answer was in the negative, whereas an application to such other 
company was signed and delivered to an agent authorized to receive it, 
and was not successful. 

Held, That the response was materially false and vitiated the policy, and it 
was of no consequence whether or not the prior application had never 
been submitted to the company. but had been acted on without authority 
by its agent and medical examiner. Edington vs, Avtna Life Ins. Co., 711. 


See Mortcaae. 
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APPORTIONMENT. See Conrrrsution; OTHER INSURANCE 2. 


ARBITRATION. 


1, AGREEMENT WHEN Vattp.—Agreements to submit to arbitration are valid 
when made after the subject of controversy has arisen, but not when they 
relate in advance to any controversy that may arise. The party claiming 
that the power of the court has been curtailed by such agreement must 
assume the onus probandi, showing a clear agreement. Bauer vs. Samp- 
son Lodge, 86. 

2. Breach or Goop Farra—Errect or Farture.—Where there was evidence 
tending to show that the defendant acted in bad faith in refusing to go on 
with an arbitration or to secure a speedy appraisal, the question should 
have been submitted to a jury. whether there was such breach of good 
= as relieved the plaintiff from the obligations of the arbitration 
clause. 

If an arbitration fails through the fault of one of the parties, the party not 
in fault is not obligated to enter into a new arbitration, but may proceed 
at once to his remedy at law. Uhrig vs. Williamsburgh City Fire Ins. Co., 
312. 

3. NoT OBLIGATORY—EVIDENCE OF Loss.—The policy stipulated that in case 
of difference of opinion as to the amount of loss, it should be referred to 
three disinterested men to be chosen, the decision of the majority of whom 
was to be final and binding. 

Held, That the a greement is collateral merely and not a condition precedent to 
recovery. Evidence of the amount of loss is admissible though no ref- 
erence has been had. Crossley vs. Connecticut Fire Ins. Co., 619. 


See MEAsuRE OF DAMAGES. 


ARSON. 


1, ExcesstvE VALUATION—EVIDENCE.—Overvaluation of insured property is 
competent evidence in case of arson, not for the purpose of impeaching 
the character of the insured, but as showing a motive for the crime. But 
the accused was entitled to an instruction that if the overvaluation was 
the result of mistake or error in judgment, it was not necessarily evi- 
dence of a wicked motive or criminal intent. 


In order to convict of arson, all the jurors must be satisfied of the guilt be- 
yond a reasonable doubt, and it is error to charge that there should be no 
acquittal unless all the jurors entertain a reasonable doubt of guilt. 
Stitz vs. State of Indiana, 356. : 

2. EVIDENCE OF.—Where the company defends ‘on the ground of arson, evi- 
dence of previous bad character of the claimant as to honesty is inadmis- 
sible. Stone vs. Hawkeye Ins. Co., 490 


See Evrpencz 1, 2; Vacant 5. 


ASSESSMENT. 


1. ABSENCE OF NoticE.—The certificate required an annual assessment on or 
before a certain date, and the payment of a certain assessment on the 
death of every member; also that if said assessments were not received 
within thirty days of date of notice the certiticate should be void. i 

Held, That there was no obligation to pay in the absence of notice of the an- 
nual assessment. Covenant Mut. Benefit Ass’n vs. Spies et al., 144. 

2. SUSPENSION IN CASE OF BENEVOLENT AssocraTION.—Where the constitution of 
a benefit society provides that the assessments for death benefits are to be 
made by the subordinatt lodges, an assessment alleged to have been made 
by such a lodge upon its members at a time when it conclusively appears 
the lodge held no meetings, is not a valid assessment, and a suspension 


for failure to pay such mens assessment is not a valid suspension. 
Agnew vs. Grand Lodge A. O. U. 


W., 232. 
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3. Rutzs GovERNING PAYMENT OF IN BENEVOLENT ASSOCIATION.—In a suit on a 
contract of life insurance, with conditions precedent which are referred 
to on the face of the contract, the burden is on the plaintiff to prove a 
compliance with such conditions, or a sufficient excuse for non-com- 
pliance 

If the excuse be a want of sufficient notice to pay an assessment, plaintiff 
must prove the insufficiency. 


The act of an agent in receiving money at a time not authorized by the rules 
of the society does not bind the society. To establish a waiver as to such 
act, plaintiff must show knowledge and acquiescence on the part of the 
managing officers of the central society. 

In the Knights of Honor, the financial reporter of the local lodge is not an 
officer of the supreme lodge. 

If the member fails to object to a misappropfiation of the funds contributed 
by him, his beneficiary cannot complain thereof. 

Such a misappropriation would not excuse the non-payment of subsequent 
assessments, or justify a member in refusal to pay. 


The rule charging with assessments all members who take the final degree 
‘‘on and prior to”’ a certain date, makes them liable to contribute to all 
deaths occurring during that calendar day. 

Moneys in the hands of the treasurer of the order, if already legally drawn 
upon toa less sum than $2,000, are not ‘‘in” the W. and O. B. Fund, so as 
to prohibit the calling of a new assessment. 

It is optional with the local lodges to allow sick benefits, and they are under 
no legal duty to pay the amount thereof, when all.» wed, upon the assess- 
ments of their members, Laton vs. Supreme Lodge Knights of Honor, 762. 

See Premium; BenrvoLENT AssocraTIon 7, 15; Fraup 2; Premium Nore 3. 


ASSIGNMENT. 


1. Wuen Vatrp.—When A had his life insured and told the company he 
wished the insurance to be for B’s benetit, and the company told A to 
take the policy out in his, A’s, name and then make an assignment to B, 
tbe company will be estopped from claiming that the assignment was not 
good because it had been left in their hands, and A had continued to pay 
the premiums until his death. Scott vs. Dickson, 22. 

2. CERTIFICATES OF BENEVOLENT AssoctaTion.—Certificates issued by an associ- 
ation formed under the act, chapter 204, Laws of 1877, authorizing the 
formation of associations for the purpose of rendering assistance to the 
widows, orphans, or other dependents of deceased members, are not as- 
signable or transferable by the members of such an association to any 
one not embraced within one of the classes mentioned in the statute. 
And th’s is so, although the beneficiary named in the certificate joins in 
the assignment. Briggs vs. Earl, 469. 

3. Errect oF IncumMBRANCE.—A condition that the policy should be void in 
case of incumbrance is imported into the new contract with an assignee 
when the policy is assigned with the consent of the company, and though 
the assignee might not be affected by a previous incumbrance that had 
ceased, he would be affected if at the time of assignment or thereafter it 
was incumbered. 


The consent to assignment and receipt of premium are not a waiver of the 
forfeiture unless the company had knowledge of the incumbrance. Ellis 
vs. State Ins. Co., 481. 


4. Evrpence or.—The intestate died owning a benefit certificate in a mutnal 
insurance corporation, made payable to his personal representative. The 
by-laws permitted assignment, prescribing the formalities. In a contest 
for the proceeds of the policy between the representative and some of the 
heirs, Held, That parol evidence of an assigument was inadmissible, and 
that the formalities of the assignment must be strictly followed, the same 
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being intended for the protection of the association. Elliott vs. Whedbee, 
815. 
See Contract 1; Creprror 1; Trrtz 8; Wire’s Poticy. 


ATTACHMENT. 


Rieuts or CREDITORS—TITLE To Poticy.—A policy of insurance upon the life of 
A was taken out, payable to A. his executors or administrators, for the 
benefit of his widow, if any; later, and when A was a widower, an attach- 
ment execution was issued by B, a creditor of A, against the insurance 
company, as garnishee of A; before an appearance entered or pea pleaded, 
A died, leaving no widow. Held. That the sum due from the insurance 
company on the policy was not, upon the death of A, bound by the at- 
tachment of B, but passed at once to his —A’s—legal representatives as 
assets. Day vs. New England Mut. Life Ins. Co., 744. 


AVERAGE. See Tora Loss. 
BANKRUPTCY. See INsoLvEncy. 


BENEFICIARY. See Tittze; Benevotent Association; Pouitcy; Premium 12; 
REFORMATION; WiFE’s Po.icy. 


BENEVOLENT ASSOCIATION. 


1. OBLIGATIONS OF MEMBERS — WHERE AN InsuRANCE Company. — One who becomes 
a member of a benevolent order is chargeable with knowledge of its 
laws, and is bound by them unless illegal or requiring illegal acts, and is 
therefore bound by the by-laws. 

Such organizations may require members to resort to prescribed methods of 
redressing grievances before invoking the power of the courts, but may not 
absolutely take away the right of action for money due. 

A mutual benefit society which fur agreed compensation agrees to pay bene- 
fits to its members, is not purely a benetit society, but is in respect to 
contracts to pay benefits an insurance company. Bauer vs. Sampson 
Lodye, Knights of Pythias, 81. 

2. MEMBERSHIP or.—MeEasvuRE or LiaBititry.—The complaint against a benevo- 
lent society set forth the issue of a certificate stipulating to pay a certain 
amount or so much thereof as might be collected by assessment, and that 
the society refused to make an assessment or to pay the sum. 

Held, ‘That a demurrer on the ground of failure to aver that there were mem- 
bers, and to state the number of them, who might be assessed, could not 
be sustained; it is for the company to show if there were not enough 
members to collect the whole amount, otherwise the claimant is entitled 
to recover the maximum amount. Elkhart Mutual Aid, Benevolent § Relief 
Association vs. Houghton, 97. 


3. Ricuts or MeMBERSHIP.— \ member of the order of Knights of Honor, who 
has been by his subordinate lodge suspended for immoral conduct, and 
for the non payment of assessment, loses his good standing thereby; and 
if he dies while under such suspension, his beneficiary is not entitled to 
recover the benefit. 


A grand dictator having, upon an appeal by a suspended member, affirmed the 
order of suspension during the life of such member, cannot, after the 
death of the member recall his affirmance, or take any action to restore 
the dead member to good standing. 


The remedy of a suspended member, who feels aggrieved by an order of the 
grand dictator, affirming the order of suspension is by an appeal to the 
supreme lodge as provided by the laws of the order. Whipple vs. Supreme 
Lodge Knights of Honor, 223. 

4. Ricuts or Presumptive Wire.—A society chartered for the purpose of bene- 
titing and aiding the widows and orphans of deceased members, on the 
death of the member, paid the money to the woman who was living with 
him. Afterwards, his wife, who was separated from him for some years, 
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claimed the money. Held, That as the company had never been notified 
of her claim, and had in good faith paid it to the person who they pre- 
sumed was the wife of the deceased, she could not recover. Supplee vs 
Knights of Birmingham of Pennsylvania, 22%, 


5. Mepican Examiner—Ricuts or MEMBEers —Where, in case of a claim ac- 
cording to the by-laws of a benevolent association, the matter is referred 
to a board of physicians, whose report then goes to a supreme medical ex- 
aminer for a decision, and the official acts of the latter are reported to the 
supreme council, a member is not obligated in the absence of a special 
wy asomg to that effect to appeal to the supreme council before invoking 
the law. . 


A benevolent association cannot, by provisions in its constitution or by-laws, 
deprive a member of the right to resort to the courts to enforce his rights 
in respect toa claim. Supreme Council of the Order of Chosen Friends vs. 
Garrigus, 284, 

6. CHaNGr or BeneFicrary.—The beneficiary in a policy of life insurance is- 
sued hy the Knights of Honor can be changed only in the manner pre- 
scribed by the constitution of that society,—by filling the necessary 
blank on back of policy, attestation by the ‘ reporter,” and surrender of 
the policy to the lodge, and the issuance of a new certificate. Knights of 
Honor vs. Nairn, 365. 

7. ASSESSMENTS—MEasurRE or Lrasitity.--The by-laws of a beneficial associa- 
tion provided that upon the death of a member, and in order to make up 
the amount to be paid over to his nominee or nominees, each member 
should pay one dollar in gold or silver coin. It was further provided 
that at the death of a member who had regularly paid his assessments 
his nominee or nominees should be entitled to claim and receive from the 
association the amount collected on the assessment to be levied therefor. 
Held, that such nominee was entitled to claim from the association only 
the sum which was actually collected on an assessment, and not one dol- 
lar for each and every member. 


The passage of a resolution by the members of such association authorizing a 
larger sum to be paid to such nominee will not entitle the latter to claim 
the same if the resolution was never adopted or ratitied by the directors, 
without whose order no money could be appropriated or drawn from the 
treasury. In Re Application of La Solidarite Mut. Ben. Ass'n, 394. 

8. ConstRucTION oF VERMONT StatuTE.—Under the provisions of Sec. 3,607, 
R. L., as amended by No. 45 of the acts of 1884, a mutual or co-operative 
life insurance association not organized under the laws of Vermont is 
not entitled to a license to transact business unless it has assets amouut- 
ing to $100,000, and as much more as is necessary to balance its outstand- 
ing liabilities, such liabilities computed and such assets invested as pro- 
vided by said statute. Granit: State Mut. Aid Ass’n vs, Porter § Dubois, 
Commissioners, 521. ; 

9. CHANGE oF BeNEFICIARY WHEN A Wire—Suporpinate Loper.—A certificate 
issued by a beneficial society, payable to the wife of a member by name, 
cannot be willed by him to another woman who might have supposed 
herself to be his wife. 

Whether a payment made by officers of a subordinate lodge was a payment 
by such lodge or by the grand lodge in another State, held to be a ques- 
tion of fact to determine from the evidence as to whether such subordi- 
nate lodge had thus accepted its charter from the grand lodge. 

The jurisdiction of a United States court must depend upon which body 
was liable and made the payment. Supreme Lodge Knights of Honor vs. 
Morgan, 529. 


10. WxHo May BE BENeFicrarrzs.—A benevolent society was organized under 
the New York laws of 1875, whose certificate made no specific mention of 
life insurance, nor the restriction of benefits to members or their families 
as among its objects. The by-laws declared the object to be to secure 


cia 
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mutual benefit to their members and aid to their families or their assigns, 
and sa the benefits were to be paid the heizs or beneficiaries of the 
members. 


Held, That the beneficiaries were not restricted to members of the family of 
the insured. Massey et al. vs. Mutual Relief Society. 607. 


11. Ricuts or SuBoRDINATE AND GranpD Loper.—A subordinate lodge of the In- 
dependent Order of B’nai B’rith had been duly incorporated under an act 
of the legislature. The grand lodge seeking to gain control of their 
endowment fund, the scheme was resisted by the subordinate lodge and 
the charter granted by the grand lodge was forfeited. In a suitinstituted 
by the grand lodge, claiming title to the fund by reason of the forfeiture 
of the charter, Held, That the subordinate held the fund in controversy 
by virtue of its corporate character, and its right thereto was unaffected 
yy the action of the grand lodge. District B’nai B'rith vs. Jedidjah Lodge 

0. 7, 674. 


12. Corporate RiGHTs as TO FoREIGN JURISDICTION—DISCcIPLINE.—Whatever ad- 
vantages may exist in affiliation with other associations, the rights of 
Michigan corporations must be governed by the laws of Michigan, and 
corporate privileges cannot be destroyed in violation of them. 

No corporation can allow its members to be disfranchised by ancther body for 
any clause, or in any manner, which it could not have adopted for itself 
in the premises. 


Where a corporator is deprived of valuable corporate rights in a beneficial 
society by interference, to which he has not assented, by an outside body, 
whose powers in the premises are not derived from the incorporation laws 
of the State, he can call upon his own corporation to do him justice. 


All by-laws must be reasonable, and if not so are void. 


The discipline to which a member of a beneficial society is liable for the 
offense of libeling another member is not ever to be exerted upon vague 
charges of libeling, and only in cases where the libel is without any rea- 
sonable cause. Allnutt vs. High Court of Foresters, 689. 


13. CeRTIFICATE 1s A ConTract—APPLICATION WHERE A WARRANTY—RIGHTS OF 
BrEneEFicrary.—The certificate of a benefit association is in legal contempla- 
tion a policy of insurance and governed by the same general rules of law. 


Statements in the application must be incorporated or appropriately referred 
to in the contract to become warranties. 


Where the charter of a benevolent association provides that the benefit shall 
be paid to the party designated in the application, or if that be impossible, 
to certain other parties named, the rights of the beneficiary become vested 
when nominated in the application, and the name of such beneficiary can 
not afterwards be changed by the member. 


Where there is nothing in the charter conflicting, however, the member may 
perhaps change the beneficiary, but a charter limitation will prevail over 
any general rule of law. Presbyterian Assurance Fund vs, Allen, 768. 


14. CHANGE or BeneErFicrary.—Where the by-laws of a mutual benefit associa- 
tion. in the nature of a life insurance company, provide that upon the 
death of a member the benefit shall be paid to his direction, the member 
may change the beveficiary by surrendering his certificate of membership 
and procuring a new one made payable to the person therein named. 
Barton vs. Provident Mut. Relief Ass'n, 785. 

15. ASSESSMENT AS A WAIVER—ACTION ON CERTIFICATE.—A mutual insurance 
company, after demanding, receiving, and retaining, until after the death 
of a member, money equal to the assessment due from him, cannot claim 
that the money was taken by mistake, and that the certificate is forfeited. 


An action at law upon a certificate of mutual insurance cannot reach questions 
outside of such certificate, so as to enable the plaintiff to recover benefits 
otherwise than as specified in the certificate. Bailey and Others vs. Mutual 
Benefit Ass’n, 793. 
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16. Ricguts or CREDITORS—HEIRSsS—CHANGE OF BENEFICIARY.—The general 
laws of Massachusetts regarding life insurance companies do not apply to 
benevolent associations, and the funds of the latter are not attachable 
by creditors. 


The by-laws of such an association provide that the balance of a benetit 
‘shall be paid to the person or persons designated by the member in his 
application for membership or last legal assignment, provided such person 
or persons are heirs or members of the decedent’s family.” 


Held, That the word ‘“‘ heirs ” must be construed in a limited sense as applying to 
such as were entitled to inherit, not such as might under changed circum- 
stances possibly inherit. 

Held, That where the wife was originally designated, the member could not 
afterwards chauge to his mother, who was not dependent on him, but 
lived separately with her husband. Zlsey vs. Odd Fellows’ Mutual Relief 
Association, 797. 


17. CONSTRUCTION AS TO BENEFICIARY.—A clause in the charter of a mutual 
insurance company, that the purpose is in part for the ‘relief of widows 
and orphans by voluntary contributions,” ine not mean that the benefit 
necessarily inures to the widow and orphans. The representative is en- 
titled to recover, in the absence of a valid assignment under the by-laws, 
for the purposes of administration. Elliott vs. Whedbee, 815. 


See ASSESSMENT 2, 3; ASSIGNMENT 2; REFORMATION. 


BOND. See AceEnt 1. 
BOTTOMRY BOND. See SEAworTHINEss 1. 
BROKER. 


AGENT OF THE CoMPANY OR INSURED as TO APPLICATION.—Where an application 
for insurance against loss by fire was obtained by one not an agent of the 
defendant, but a broker doing the business under an arrangement with 
defendaut’s duly authorized agent, by whom it was sent to detendant, and 
the defendant returned it for additional information as to the ownership 
and occupation of the property to be insured, and the agent gave the ap- 
plication to the broker with instructions to obtain the answers from the 
applicant, and the broker took the application away and returned it with 
the answers written in his own handwriting and not in accordance with 
the facts, although the broker at the time had full information as to the 
facts; Held, That the act of the broker under these circumstances was the 
act of the agent, and the knowledge of the broker, no matter when ob- 
tained, if before the answers were given, was the knowledge of the de- 
fendant, and it was estopped from setting up such false answers in 
defense. Mullin vs. Vermont Mutual Fire Ins. Co., 562. 


See AGEnt 7; CANCELLATION 1; PREMIUM 3. 


BUILDING. See Apsacenr Burmpine ; Description 1, 4, 5,6; REPLACEMENT ; 
Risk 1; Vatvep Poutcy 1. 


BURDEN OF PROOF. See Evmence. 
CANCELLATION. 


1. BrokER—AGENT OF THE ComPaNy oR INSURED.—The agent of the insured for 
the purpose of procuring insurance, is not from that fact his agent to re- 
ceive notice of cancellation. 

The case is not affected by the clause that the insurance broker shall be 
deemed the agent of the insured in any transaction relating to the insur- 
ance, for notice of cancellation does not relate to the insurance. Von 
Wien vs. Scottish Union and National Ins Co., 158. 


2. WHEN CompLete.—A notice to the insured to return the policy for cancella- 
tion, upon which the ratable proportion of the unearned premium would 
be paid, does not effect a cancellation where the policy provides that it 
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may be canceled upon notification and refunding such unearned premium. 
Griffey vs. New York Central Ins Co., 198. 


3. Wuat 1s NEEDED TO COMPLETE.—ACCEPTANCE OF PREMIUM AS A WAIVER.—An 
insurance policy containing stipulations in these words: ‘‘ This company 
may, at any time, cancel this policy by returning the unexpired premium 
pro rata.” ‘‘The assured may, at any time, have the policy canceled by 
paying the customary short rates for the expired time of full term,” can 
be canceled by the insurer, but the notice of cancellation must be given 
and the return premium tendered at the same time. Without both con- 
curring the policy cannot be canceled. 


If the company becomes aware of a violation of any condition of the policy 
and fails to cancel same, but receives a premium thereon, the policy con- 
tinues in force to the expiration of the term paid for unless the policy be 
canceled as above. Where the policy is one continuing in force upon the 
payment of yearly installments, if the policy be not canceled as above, 
and upon any installment becoming due a tender is made and refused, the 
policy continues in force ; but where the money is not actually offered but 
the insured proposes to get the money and pay the installment if the 
agent would state that the policy is good, there is no such tender as will 
bind the insurer. Continental Ins. Co. vs. Busby, 736. 


See AcEnt 4; INTEMPERANCE 1, 2; PREMIUM Nore 1. 


CARGO. See Risk 2. 


CARRIER. 


1. SuBRoGATION IN CasE oF.—The insurance was on cotton in transit. The 
receipts of the railroad carrier stipulated that in case of loss or damage 
during transportation, the company incurring the liability should have 
the the benefit of any insurance. The insurer had no knowledge of the 
receipts. 

Held, That where carrier and insurer are alike liable for the loss, the general 
rule is that the latter, upon paying the loss, is subrogated to the claims 
of the owner against the carrier. But the owner is not obligated to so 
contract as that he may have a remedy against the carrier. The insurer 
is entitled to preference only where there is no agreement to the con- 
trary. 

Held, That the agreement with the carrier did not violate a policy clause for- 
bidding the interest insured to be cold, assigned, transferred, or pledged. 

Held, That in the absence of fraud, the insurer making no inquiry regarding 
the bills of lading, insured subject to their stipulations. Jackson Co. va. 
Boylston Mut. Ins. Co., 47. ; 

2. OrHER INsuRANCE—ConTRIBUTION.— Where owners of certain cotton ship it 
by a carrier, and obtain insurance on it, and the carrier, at the time, has 
annual policies covering the cargoes of its steamer, which policies con- 
tain a clause limiting the insurance to the interest of the insured, and 
a fire occurs, this does not constitute double insurance, and the shipper’s 
insurers cannot make the carrier’s insurers contribute to their loss. Roy- 
ster et al. vs. Roanoke, N. § B. 8S. B. Co. et. al., 843. 

3. SUBROGATION IN CASE oF.— A stipulation in a bill of lading that the carrier 
shall have the benefit of any insurance on the goods is a valid one, and 
in such case, even though the loss be occasioned by the negligence of 
the carrier, the insurance company cannot be subrogated to the rights of 
the shipper to recover damages for such negligence 

If, as is well settled, a carrier may insure against loss, though occasioned by 
the negligence of his own employes, he may also lawfully stipulate wit 
the owner of goods to be allowed the benefit of insurance voluntarily ob- 
tained by the latter. 

Where goods were shipped under an oral agreement, with the a 
that bills of lading would be subsequently issued, and afterward an 
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after the effecting of insurance by the shipper, bills of lading were issued 
containing a provision giving to the carrier the benefit of any insurance 
on the goods, which bills were not objected to by the shipper, and were 
similar to bills previously issued to him on other shipments, the contract 
of carriage is to be treated as if made on the day of the oral agreement 
and the insurance company claiming to be subrogated to the rights of the 
shipper is bound by the conditions of the bill of lading. Phenix Ins. Co. 
vs. Krie and Western Transportation Co., 574. 


CERTIFICATE. See Benevonient Association; Proors or Loss 6. 
CHARTER. See Benevoxent Association 16; Moutroat Company. 
CO-INSURANCE. See Contrrsution 1; OTHER INsuRANCE. 


CONSTRUCTION. See Appiication 2; BENEVOLENT AssocraTIon 8, 16; KEEPING; 
LicEnsE; LIGHTNING 2. 


CONTAINED IN. See Description 2, 


CONTRACT. 


1. OBLIGATIONS UNDER PRELIMINARY—ABANDONMENT—RIGHTS OF ASSIGNEES IN 
CasE or Insouvency.—A mere preliminary contract to insure is one for 
which an action lies for the breach, and the loss may be recovered. 
Under such contract the insurer is within a reasonable time bound to 
issue a policy, and the insured to pay the premium upon its issue. 
Either party not in default may compel performance, or, treating the 
refusal as an abandonment, may terminate the contract. 

The custom in the case of a marine policy was to issue the policy in ten or 
twenty days upon delivery of a note or payment of premium. But before 
the time had expired the applicant became insolvent and made an assign- 
ment. 

Held, That the assignee took the contract subject to the payment of pre- 
mium or giving of a note. 

The applicant and assignee were notified by the insurer that it would not be 
bound uuless the premium was properly secured, but they did nothing. 

Held, That this was a virtual abandonment of the contract, which was fur- 
ther evidenced by the parties procuring a new and different insurance 
upon the same cargo insured. 

Held, That the subsequent acceptance of premium by the company under 
similar circumstances in the case of auother contract, where there had 
been no loss, was not a waiver of the default here ; the company might 
recognize the validity of one contract where it was to its interest, and 
deny that of the other at its election. Hubbell vs. Pacific Mut. Ins. Co., 42. 


2. Entire or SeverasteE.—The policy was for separate amounts upon the 
building and upon personal property in separate amounts. 


Held, That the contract was severable, and misrepresentations as to the own- 
ership of the building would not vitiate the policy as to the personal 
property. Schuster vs. Dutchess County Mutual Ins. Co., 463. 


3. WHEN IncomPLETE.—An oe agreed to insure plaintiff’s house, on certain 
specified terms, in one of the companies represented by him, but not des- 
ignated, and one of such companies thereupon decided to insure the house 
upon eutirely different terms, and thereafter, before an acceptance of its 
terms, rejected the risk. 

Held, That there was no contract of insurance. Sheldon vs Heckla Fire Ins. 
Co., 622. ' 


See Parot Contract; Pottcy; AGENT 3; BENEVOLENT AssociaTION 13; Premium 5; 
Uurra Vines; UNAUTHORIZED INSURANCE 1, 
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CONTRIBUTION. 


1. Co-1nsurancE.—The policy provided that the insured should maintain in- 
surance on the property to the extent uf four-fifths of the value, and in 
case of failure so to do ‘the assured shall be a co-insurer to the extent of 
such deficit, and in that event shall bear his, her, or their proportion of 
any loss;” but that in case the insurance exceeded such four-fifths, the 
assured should not recover from the company more than its pro-rata of 
the cash value of the property. 

The insured failed to maintain other insurance to the extent of four-fifths, the 
deficiency being about $10,000. 

Held, That the company was not a co-insurer with the insured of the deficiency 
so as to make the company bear $5,000 of the amount, but that the in- 
sured was an insurer to the extent of the whole $10,000, and must con- 
tribute to that extent with the company. Chesbrough vs. Home Ins. 
Co., 515, 

2. REPLACEMENT IN Case oF MorntTGaGEE.—The property was insured independ- 
ently by the pee yee, the owner of the ground rents, and the lessee. 
A loss occurred and the property was replaced by one the insurers of the 
lessee. 

Held, That while entitled to contribution from its co-insurers of the same in- 
terest, the company replacing could not call upon the insurers of the other 
interests. 

In order to entitle to contribution the insurance must be for the same person, 
on the same subject-matter, and against the same risks. Conn. Fire Ins. 
Co. vs. Merchants and Mechanics’ Ins. Co., 615. 

See CANCELLATION 2. 


CO-OPERATIVE. See BrenEvoLENT AssOcrATION, 
CREDIT. See Premium. 


CREDITOR. 


1, FravpDULENT ASSIGNMENT IN CasE oF INSOLVENCY—Wrrr’s Poxicy.—A bill in 
equity may be maintained by creditors of a deceased debtor to set aside a 
fraudulent assignment of a life insurance policy originally payable to the 
debtor, his executors, administrators, and assigns, but fraudulently 
assigned by him to his wife while he was insolvent, and without valuable 
consideration, notwithstanding such creditors have not obtained judg- 
ments at law against the debtor in his lifetime, or against his representa- 
tives after his decease; it appearing that the complainants had, prior to 
the death of the debtor, obtained a decree in equity against him and his 
wife in the circuit court of the United States for the northern district of 
Florida, in which the amount of the complainants’ debts was adjusted, 
and in which the said debtor was adjudged to be absolutely insolvent. 


It appearing that the fund would be liable to be placed out of the jurisdiction 
of the court, and beyond the reach of creditors in case they should be 
ultimately found to be entitled, if the injunction should be refused, Held, 
that an injunction pendente lite should be granted to restrain the insur- 
ance company from paying over the money under the policies until the 
rights of the parties should be determined. Attna National Bank et ai. vs. 
Manhattan Life Ins. Co. et al., 235, 239. 

2, Rieuts or.-—A life policy was payable to the insured, his executors, ad- 
ministrators, and assigns for the sole benefit of the children of the in- 
sured. The plaintiff alleged that he was a creditor of one of the children, 
and summoned the company as trustee. 


Held, That in the absence of an assignment only the administrator or exe- 
cutor could maintain an action at law against the company, and the 
latter was not chargeable as trustee. Stowe vs. Phinney, 750. 


See ATTACHMENT; BENEVOLENT AssocraTIon 16; INsoLvENcY; Wu1Fe’s Poticy 2, 4, 6. 
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CUSTOM. 


Nor AppricaBLE WHEN.—A custom cannot be invoked to deprive the party 
having a claim of legal remedies. Bauer vs. Sampson Lodge, 86. 


See KeEprine 3. 
DAMAGE. See Measure or DAMAGE, 
DESCRIPTION. 


1. Apsacent Burtp1Inc—Apprt1I0on.—The insurer was furnished a memorandum 
by the agent of the insured, containing among other things the state- 
ment, ‘“‘ building detached on ail sides,” but not stating any distances 
from other vuliiees. The policy thereupon issued upon the factory and 
machinery provided that the insurance might be continued for such 
further term as might be agreed on, the premium therefor being paid, and 
a renewal receipt being given; and it should be considered as continued 
under the original representation in so far as not varied by a new repre- 
sentation in writing, which should, in all cases, be made when the risk 
had been changed, either within itself or by surrounding or adjacent 
buildings; otherwise the policy and renewal should be void. Also that 
if, after the insurance had been effected, either by the original policy 
or renewal, it should be void if the risk be increased without notice 
and indorsement. A warehouse forty feet distant was subsequently built 
by insured. Afterwards insured applied to ‘‘renew by new policy,” 
whereupon a new policy was issued renewing the pre-existing insurance 
and containing the same provisions. The property was destroyed through 
a fire originating in the warehouse. 

Held, That a faiiure to notify the insurer of the erection of the warehouse 
avoided the policy. 

Held, That the warehouse was not an “addition” within the policy. Peoria 
Sugar Refining Co. vs. People’s Fire Ins. Co., 52. 

2. ConTAINED IN—INcREASE oF Risx.—The policy, among other things, covered 
wearing apparel, and the insured property was described as ‘ contained 
in a frame dwelling, etc.” 

Held, That a sealskin dolman destroyed while temporarily absent in a fur 
store for repairs was still covered by the policy. The words ‘: contained 
in” are only a warranty as to the usual place of deposit when the arti- 
cles are not elsewhere as an incident to their use. 

Held, That the case was not affected by the risk being greater at the fur store. 
Noyes vs. Northwestern Nat. Ins. Co., 57. 

3. MistaxEe 1n NumBER.—The property was described as in warehouse No. 1, 
on the corner of T. and K. Streets. 

Held, That where it sufficiently appeared that the described property was in 
the warehouse on the corner, which was, however, warehouse No. 2, the 
misdescription as to the number will not affect right of recovery. Hatch 
vs. New Zealand Ins. Co., 70. 

4, Fisuine Scow as Buripine.—In determining whether a fishing scow was, in 
the policy of insurance, included in the word “ building,” and thereby 
affected by all the terms and conditions of the policy as a building, evi- 
dence that similar scows, as well as the one in question, were used and 
occupied as buildings, for purposes of residence and business, is admissi- 
ble. Enos vs. Sun Ins. Co., 138. 

5. Barn as A Hovuse.—Whether a barn was intended to be included within a 
bill of sale, in which the property sold was described as ‘‘ the Wolf 
houses,” is a question of fact for the jury, and it is error for the court to 
instruct the jury that the bill of sale could not include the barn. Claffey 
vs. Hartford Fire Ins. Co., 237. 

6. Detacaep BurtpiInc—TiTLE IN CasE OF GOVERNMENT Lanp.—The property 
was described as “buildings adjoining and communicating, occupied 
* * situated detached.” 
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Held, That the meaning was that the buildings were detached from others, 
not from each other. 

The buildings stood on land of the United States, and were described in a 
printed slip attached to the policy by the agent, and forming part of it, as 
“their buildings ’”’ occupied as store, office, club, etc., at Fort McGinnis, 
with other words indicating their character as being used by a post 
trader. 

Held, That the company was bound to know that a post trader at a military 
post could not own the land, and a provision making the policy void if 
the title to the land was not in the insured, is repugnant and void. 
Broadwater vs. Lion Fire Ins. Co., 295. 

7. Error as To SEx.—The policy was issued to L. Simon, and the interest of 
the insured, who was a woman, was referred to throughout as ‘* his.” 
Held, That where the name of the insured was L. Simon, the error in regard 
to her sex will not defeat recovery if she be shown to be the owner. 

Simon vs. Home Ins. Co., 553. 


8. Use on OccupaTion— KNOWLEDGE OF AGENT—INACCURACIES IN Dracram.—The 
insured property was described as used for a residence and stores, and the 
application was a warranty. The agent acted on his own knowledge and 
not on the application in making out the policy. 

Held, That the fact that a portion of the premises was used for a restaurant 
and a bakery will not work a forfeiture, nor was it necessary to specify 
the presence of a brick oven where the agent was familiar with the 
premises. 

Held, That inaccuracies in the diagram connected with the application re- 
garding adjacent buildings which are corrected in the agent’s report are 
not a ground of complaint. 

Held, That where the agent authorized to issue the policy prepared such ap- 
plication and contract as he elected from familiarity with the property, 
imperfections in the representations of the insured cannot be complained 
of. Richards vs. Washington F. § M. Ins. Co., 598. 


9. CHANGE OF PLAcE oF SToRAGE—INSUFFICIENT Notice.—Where personal prop- 
erty is described in a policy of insurance as being situate in a particular 
building, and such place of storage is afterward changed without the con- 
sent of the insurer, and loss accrues, no recovery can be had. 


Where the assured notified the company that she would change the place of 
storage, and was informed that the assent of the company to such change, 
when made, must be entered upon the policy of insurance, and nothing 
further is done by the assured, either notifying the company of the change 
made or procuring its assent, such notice is not sufficient to bind the 
company. Phenix Fire Ins. Co. vs. Vorhis, 865. 


See Use. 
DIAGRAM. See Dxscription 8. 
DILIGENCE. See Norice. 

DIVIDEND. See Poutcy 1; Wire’s Poricy 3. 
DWELLING. See Descrietion 8; Vacant; Use. 
DYNAMITE. See Kzepine 3. 

EQUITY. See Action 6; REFoRMATION; INTEMPERANCE 1. 
ERROR. See Action. 


EVIDENCE. 


1. Morrve tn Casz or Arson.—Every fact which may throw light upon the 
transaction. as by illustrating the possible motive of the insured, is proper 
evidence when the defense is alleged arson. But declarations of the in- 

VoL. XV.—57. 
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sured must be so connected with the transaction as to be part of the res 
geste. Dwyer vs. Continental Ins. Co., 72. 

2. CHaracTeR IN Case or Arson.— Plaintiff’s general good character is not a 
legitimate subject‘of proof in a civil suit on a policy, although the de- 
fendant in its plea may charge a crime to relieve itself of liability. Amer- 
ican F. Ins, Co. va. Hazen, 114. 


3. REHEARING.—Evidence admitted on former hearing will not be excluded 
on rehearing in the absence of new facts on account of a better legal ar- 
gument. Lillis vs. State Ins. Co., 482 


4. BurpvEeN or Proor—New Triut.—The burden of proof as to answer in appli- 
cation is on the company. 

Evidence referred to in a motion for a new trial as contained in a bill of ex- 
ceptions is not so contained where no bill of exceptions was not signed at 
the time. N. W. Mut. Life Ins. Co.vs Hazelett, 344. 


5, Expert as To INCREASE OF Risk.—The mere fact that a witness is an agent 
does not qualify him to testify as an expert concerning increase of risk. 
He must be experienced through his duties in passing upon risks. Sten- 
nett vs. Pennsylvania Fire Ins. Co., 536. 

See Action 2; AppPLicaTION 1; ARBITRATION 2; ARsoN; AssIGNMENT.4; FrRavuD 1; 
OrneR INsuRANCE 4; PLEADING; Practice; Premium 9, 10; Proors or DEATH; 
Proors oF Loss; Sutcipe 3; Trr_e 3; Tontine; Use 1, 5. 


EXPENSES. See Mrasure or Damace; SEAWORTHINEsS 1. 
EXPERT. See Evrpence 5. 
FACTORY. See Description 1; Usz. 
FIRE. 
SpontanEous Combustion.—Oil-cloth clothing, insured under a marine policy 
insuring also against fire, was damaged by spontaneous combustion due 
to its own proper vice. 


Held, That this was not a damage by fire within the policy. Providence etc. 
Ins. Co. vs, Adler, 793. 


FOREIGN COMPANY. See Unavtnorizep INsuRANcE. 
FORFEITURE. See Intemprrance 2; Premium 5. 


FRAUD. 


1. Murper—INsuRABLE INTEREST—EviIDENCcCE.—At the solicitation of H., who 
paid the premiums and took an assignment of the policy, an endowment 
policy was issued on the life of A., payable to A. or his assigns after its 
maturity, or to his legal representatives in case of previous death. H. 
was shortly afterwards convicted upon the charge of murdering A. 


Held, That in a suit by the legal representatives of A. to recover on the policy, 
it was error to charge that evidence of fraud on the part of H. was inad- 
missible on the ground that H. had no legal interest in the policy until 
its maturity, the assignment applied to a claim arising prior as well as 
subsequent to its maturity. 

Held, That evidence was admissible in support of fraud, showing that H. took 
out similar policies in other companies about the same time. 

Held, That the murder committed by H. defeated all recovery on the policy. 
Mutual Life Ins, Co. vs. Armstrong, 427. 

2. Lianitity oF OFFICERS OF ASSESSMENT CoMPANY—ACTION BY RECEIVFR.—Pro- 
ceedings were commenced to dissolve a speculative assessment company, 
and a receiver appointed who brought a bill against the officers to recover 
moneys alleged to be fraudulently appropriated. 

Held, That it is no answer to such bill to allege that the company had dis- 
solved and all its obligations had been canceled by forfeiture of contracts 





Se RA ALE LE II 


Index to Volume XV. 899 


before the commencement of proceedings. The officers have no right to 
retain moneys fraudulently appropriated. McCarthy et al. Appeal, 551. 


3. MzasurE oF Damaces.—A finding of damages trifling in comparison with 
the amount claimed is in the absence of explanation a proof of fraud. 
Ferris vs. Kenton Ins. Co., 879. 


See Action 2, 3; AppriicaTrion 1, 2, 4; Creprror 1, Practice 1, Proors or Loss 
11; TontinE, VaLuation, Wire’s Poticy 6, 8. 


FRIENDLY SOCIETY. See BENEVoLENT AssocraTIon. 
FUND. See Insurance Money; Insotvency; TiTLe; TonTINE. 
HUSBAND. See Wire's Pottcy. 
INCENDIARISM. See Arson. 

INCREASE OF RISK. See Descrrerion 2; Risk; Use 1. 
INCUMBRANCE. See MorreacE; Trriz; AsstGNMENT 3. 
INFLAMMABLES. See Keerine anv Srorina. 
INJUNCTION. See Pieapine 3. 
INSOLVENCY. 


1, Trrtz to Funp.—The sum payable under an insurance policy to the de- 
fendant absolutely, or in a contingency, passes, in case of his insolvency, 
to his assignee. Bassett vs. Parsons, 399. 

2. Tite or REcetver.—It was sought to have a judgment paid out of surplus 
realized by the receiver of an insolvent life company from the sale of 
mortgaged property on the ground that the judgment was a lien prior to 
that of the receiver. 


Held, That the receiver became vested on his appointment with the title to 
all real estate, and any title remaining in the company was merely formal 
and in trust for the receiver, the title of the latter was therefore superior 
to the judgment lien. Attorney-General vs. Atlantic Mut. Ins. Co., 472. 


See Conrract 1; Crepitor; Fraup 2; Premium Nore 3. 


INSURABLE INTEREST. 


1, Or GranpratHeR.—Where a grandfather, residing with his grandson, may 
have procured a policy on his life in favor of the grandson, himself pay- 
ing the premiums, it is not error te instruct that in the absence of fraud 
there was sufficient insurable interest. Eikhart Mut. Relief Ass’n vs. 
Houghton, 97. 

2. Wait ConstituTEs.—A direct pecuniary interest in a building that may be 
damaged by the destruction of the building by fire, constitutes an in- 
surable interest. Mutual Fire Ins. Co. vs. Waguer, 704. 


See Fraup 1; Wrre’s Poticy 11. 
INVENTORY. See Proors or Loss 11. 
INSURANCE MONEY. See Benericiary; Tirte; Morteace 2, 3; Poxicy 2. 
INSURANCE COMPANY. See Brenrvoitent Association 1. 


INTEMPERANCE. 


1. CaNcELLATION OF Poticy 1x Equity.—A court of equity will not set aside a 
contract of life insurance during the life of the assured, on the ground 
that it has been rendered void by something not appearing on the face of 
the policy, and which can be proved by extrinsic evidence. 

As the assured, who is now intemperate, may reform and live out the ordi- 
nary expectation of life, this is not a case for the ordinary exercise of the 
discretionary power of a court of equity to order a cancellation, even if 
such power here existed. Conn. Mut. Life Ins. Co. vs. Bear, 315. 
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2. ForrerrurE—CaNceLiation.—A printed stipulation provided among other 
things that in case of excessive intemperance the policy should be abso- 
lutely forfeited. Another stipulation which was complete in itself pro- 
vided that in such case the company might cancel the policy and absolve 
itself from liability, except for the surrender value. 

Held, That a forfeiture will be enforced where required by the terms, but 
where conditions are inconsistent that most favorable to the insured will 
prevail. 

Held, That in order to absolve itself from liability the company must cancel, 
and a demurrer on the ground of failure so to do will be sustained. JN. 
W. Mut. Life Ins. Co, vs. Haze'ett, 344. 


INTEREST. See Liurration; Ponicy 1; Premium 5; Premium Nove 2; Tite. 
JURISDICTION, See Action, 
JURY. See Action; Evipence; Notice 1. 


KEEPING OR STORING. 


1, ConsTRUCTION AS TO INFLAMMABLES.—The policy on a hotel provided that the 
assured should not keep any burning fluid without written permission ; 
that kerosene, carbon oils of any description, or any other inflammable 
liquid, is not to be stored, used, kept, or allowed on the premises, tem- 
porarily or permanently, for sale or otherwise, without written permission, 
except the use of refined coal, kerosene, or other carbon oil for lights if 
the same is drawn and the lamps filled by daylight. Otherwise, the pol- 
icy shall be null and void. 


Held, That an averment cf the keeping and using of kerosene in violation 
of the condition sufficiently alleges its use otherwise than for lights, 
and its drawing otherwise than by daylight. 


Held, That a violation of the conditions by any one permitted by the insured 
to occupy and control the premises, is a violation by the insured. 


Held, That an indorsement on the policy of privilege to use gasoline gas, 
gasometer, blower, and generator being distant sixty feet from building, 
did not sanction the keeping or storing of gasoline, except as needed for 
actual use in the apparatus, and where such use of the apparatus had 
been discontinued, the further keeping was not authorized. Liverpool § 
London § Globe Ins. Co. vs. Gunther, 161. 

2. Or NaputTHa NEcEssarRy For Bustness.—Where the policy is on ‘‘ woolen mill 
and contents,” parol evidence is admissible to show the nature of the con- 
tents; otherwise the insurance may be void for uncertainty. 


The issue of such a policy, with knowledge of the fact that naphtha was nec- 
essarily used in the business, was a waiver of a printed condition that the 
policy should be void in case of its keeping or use. Wheeler vs. Traders’ 
Ins. Co., 184. 

3. DynamirE—Walver By Parot—Cvustom.—The policy, which was originally 
on stock in a building used as a store, was subsequently extended to 
cover stock in an adjoining building used asa warehouse. The policy 
provided that it should be void if among other things nitro-glycerine 
should be kept. 

Held, That dynamite or giant powder was nitro-glycerine within the meaning 
of the policy. 

Held, That the keeping of such dynamite in the warehouse avoided the 
policy. 

Held, That such a provision cannot be waived by a parol agreement at the 
time of application, 

He'd, That a custom as to keeping cannot prevail against a direct prohibition 
in the policy. Sperry vs. Springfield Fire § Marine Ins. Co., 270. 


KEROSENE. See Keeprne or Storina. 
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KNOWLEDGE. See AceEntT; NEGLIGENCE; SEAWORTHINESS 2; TrTLE 5. 
LAPSE. See Forrerrure; Wire’s Poticy. 


LIABILITY. See Acrent 1; BENEvoLENT AssocIATION 2; MEASURE OF DaMAGE; 
Mutua Company 2; NEGLIGENCE; REPLACEMENT 1, 2. 


LICENSE. 


CoNnsTRUCTION OF MississtpPr StaTUTE—TaxaTion.—A Mississippi act provided 
for certain license fees for the privilege among others of keeping a store, 
and that any person who should exercise the privilege without paying 
the price and obtaining the license should sufter fine or imprisonment, 
and all contracts made with the violator in reference to the business thus 
carried on should be void only so far as such violator may base any claim 
on them, and no suit should be maintainable thereon by such violator. 


Held, That the statute applies as well to an insufficient license as to a busi- 
ness carried on without license. 


Held, That the violator may maintain suits to defend title to his property, 
but not to enforce contract rights in respect to the business. 

Held, That a policy on the stock of goods is incidental to the business, and in 
ease of loss, payment cannot be enforced by a merchant who has taken 
out license insufficient for the quantity of his stock. Pollard vs. Phenix 
Ins. Co., 376. 

LIFE ESTATE. See Tire 4. 
LIGHTNING. 


1. Warver By AGENT AND Apsuster—Luiration.—The policy insured a horse 
against fire or lightning. The insured notified the agent of the loss, but 
declined to state the cause, claiming that the agent who procured the 
insurance had assured him that the policy would cover a loss from any 
cause. 

Held, That areply by the agent that the policy insured only against fire 
and lightning, and that the company was not liable, was not a waiver of 
proofs. 

Held, That a refusal of the adjuster to examine the loss on the ground that 
it was not caused by lightning when no claim to the contrary had been 
made, was not a waiver of proofs. 


In the absence of such waiver suit must be brought within the time specified 
in the policy. Cornett vs. Phenix Ins. Co., 128. 

2. ConstrucTION as TO Risx.—The insurance was against fire on horses and 
colts while in barn, ‘‘and by lightning only while in use, or running in 
pasture, or yard on his farm, in the town of Le Sueur.” 

Held, That the insurance against lightning was not restricted to the farm, but 
was co-extensive with the town. 

Held, That punctuation is a very fallible standard of interpretation, and will 
not be allowed to overrule a meaning ascertained from other sources, and 
the nature and uses of the property will be considered in the construction 
as to a loss within the risk. 

Held, That a former policy on the same risk is not evidence as to an alleged 
fraudulent change of punctuation. Boright vs. Springfield F. §& M. Ins. 
Co., 306. 

3. In Case or Winv.—If a house be struck by lightning and subsequently de- 
stroyed by wind, an insurer against lightning would be liable only for 
the amount of damage done by the former. Karibo vs. Ins. Co. of N. A., 
478. 


LIMITATION. 


IntTerEst.—Where the policy provides that the loss should be paid within 
sixty days after proof of loss, interest should be computed from the expi- 
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ration of that time, and not from the date of loss. Queen Ins Co. vs. Jet 
Serson Ice Co., 109. , 
See Action 1; Ligutnine 1. 


LODGE. See BENEVOLENT ASSOCIATION. 
LOSS. See Measure or DamMaGE. 
MEASURE OF DAMAGE. 


ARBITRATION—EVIDENCE OF AWARD—REPLACEMENT—PRroors or Loss—EXPENSE OF 
RemovaL.— Where there was no legal evidence of the amount of damages 
except the appraisal, a charge to the jury that if the arbitrators exceeded 
their authority the plaintiff was entitled to whatever damages he had 
sufiered, would be fatal except for the fact that it affirmatively appeared 
not to have influenced the verdict. 


Evidence of an award to a co-tenant from another company for damages to 
his interest is not admissible where it does not affect the liability of the 
company defendant. 


A provision allowing the company to elect to rebuild within sixty days after 
the completion of proofs, refers to the proofs unconditionally required by 
the policy and not to subsequent optional proceedings, also provided for 
in order to ascertain the amount of loss. 

The fact that machinery damaged belonged to another party and the plaintiff 
could compel its removal by him from the building did not necessarily 
preclude the plaintiff from claiming for the expense of such removal as a 
preliminary necessity to repairing the damage where the policy indemni- 
fied for the expense of such repairs. C/over vs. Greenwich Ins. Co., 214. 

See Liapitity; Proors or Loss 9; RrpPLaceMenT 1, 2; SUBROGATION; VALUED 

Po.icy 1. 


MEDICAL ATTENDANT. See Benevotent Association 5. 
MEMBERS. See BrnEvoLent Association; MutuaL Company. 
MISREPRESENTATION. See RepresEnrarTIon. 
MISTAKE. See Description 3. 


MORTGAGE. 


1. Or Part AND SUBSEQUENTLY OF WHOLE—REPRESENTATIONS IN APPLICATION.— 
The plaintiff in his application for insurance answered ‘‘ No” to an inter- 
rogatory, which was, ‘‘If incumbered, how and to what amount.” At 
that time there was a mortgage upon a part of the insured premises. 
This mortgage was subsequently removed, and a new mortgage, covering 
the entire premises, placed thereon, with the consent of the insurance 
company, for the approval of which they were paid. The policy did not 
in terms make the application a part of the policy, it stated ‘ this policy 
is made and accepted in reference to the conditions hereto annexed, as 
well as the application and survey, which are to be used and resorted to 
in order to explain the rights and obligations of the parties hereto in all 
cases not herein otherwise specially provided for. 


Held, That the answer in the application did not avoid the policy. Lebanon 
Mutual Ins. Co vs. Losch, 104, 


2. TRaNsFER OF TITLE—APPLICATION OF INSURANCE MonEYy.—B. borrowed $19,000 
trom I., and gave his bond for that amount, and secured it by mortgage 
on certain real estate in Chicago. The mortgage provided that B. should 
keep the property insured against fire and assign the policies as collateral 
security, which was done. The mortgage provided that in case of loss 
the mortgagee and his assigns might collect the policies and apply the 
money in payment of the loan. B. subsequently conveyed the property, 
in consideration of love and affection, to his children, reserving a life es- 
tate therein to himself. I. sold and assigned the bond and mortgage to 
C., and the bond became due and remained unpaid until the buildings 
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were destroyed by fire. C. collected $8,875 on the policies and gave B. 
credit on his bond for that amount. Subsequently, at his request, B. was 
allowed to renew the mortgage for five years, and to receive and expend 
the amount collected on the policies, less the interest due on the bond, in 
restoring the burned buildings. 


Held, That the money paid to C. did not extinguish the mortgage pro tanto ; 
that the agreement between B., as life tenant, and C. was valid; and that 
C. was entitled to foreclose the mortgage on default in payment thereof. 
Bryant vs. Charter Oak Life Ins. Co., 132. 


3. REPLACEMENT AND TITLE To INsURANCE MoNEY IN CasE oF JorIntT OWNERS. — 
Property owned by a father and two daughters was mortgaged to an in- 
surance company, and pursuant to a stipulation in the mortgage a policy 
was taken out in the name of the father, and made payable to the mortga- 
gee. Upon the subsequent destruction of the property, the mortgagee 
entered into an agreement with the father that the insurance money amoaka 
be deposited in bank and applied to replacing the property. No replace- 
ment, however, was made. 

He'd, That the insurance, though in the name of the father, covered the inter- 
ests of the daughters, and the company had no right without their con- 
sent to apply the proceeds in any other way than that of reducing the 
nara or if it did so was bound to see that the replacement was 
made. 

Held, In a suit for foreclosure, that the insurance money should be credited 
on the mortgage. Connecticut Mut. Life Ins. Co. vs. Scammon, 415. 


4. Or Part.—A policy insuring on certain personal property in a barn, in- 
cluding farming implements, wagons, etc., whose provision against alien- 
ation or mortgage is violated by mortgaging a certain portion of the 
property, is not thereby vitiated as respects the portion not mortgaged. 


Calvert vs. Ohio Farmers’ Ins. Co., 559. 


5. Susrocation—Tenper.—A vendor held a policy of insurance on the dwell- 
ing-house standing on the premises sold. She took a mortgage for a part 
of the purchase money which was in excess of the amount due on the 
policy. She did not assign the policy at the time of the conveyance nor 
until after the house was burned; the company tendered the amount due 
on the mortgage, and demanded an assignment of it, which was refused. 
Held, That the company was entitled to the mortgage. Held, also, that 
in order to carry costs, it was not necessary that the company should ten- 
der the whole amount of the unpaid purchase money. Bouwndbrook Mut. 
Fire Ins, Ass’n. vs. Nelson, 869. 


MORTGAGEE. 


EFFEcts oF REPAIRS BY—TENDER—SuRROGATION.—The policy was payable to 
the mortgagee. The latter, by agreement with the mortgagor, began 
repairs needed to protect the property from further damage before the 
expiration of the time within which the company might elect to repair. 

Held, That in the absence of any subsequent proposal by the company to 
repair, the right to recover damages for the loss was not defeated. 

Held, That a tender of the amount due on the mortgage with interest is not 
sufficient to entitle the company to claim an assignment of the mortgage 
after suit has been begun. 

Held, That such a tender should also include the sum expended for repairs, 
for which the mortgagee was entitled to re-imbursement. Eliot Five Cents 
Savings Bank vs. Commercial Union Ins. Co., 777. 


See ConrrreuTiIon 2; OTHER INSURANCE 4; Poxicy 2, 


MURDER. See Fravp 1. 
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MUTUAL COMPANY. 


1. Responsrpruitres or Mempers.—Persons dealing with a mutual corporation 
are affected with notice of the provisions of its charter, constitution, and 
by-laws. Haden vs. Farmers § Mechanics’ Fire Ins. Co., 497. 

2. Wen Liasmity or MremsBers Ceases.—Where in a mutual company a member 
has paid his proportion of existing losses and assessments levied, and has 
withdrawn and surrendered his policy, he is not liable for an existing defi- 
ciency not discovered until after his withdrawal. Union Mut. Fire Ins. Co. vs. 
Spaulding, 846. 

See AGENT 6; BENEVOLENT AssocrIATION; UNAUTHORIZED INSURANCE 1. 
NAVIGATION. See Seaworturess 2; Stature. 
NEGLIGENCE. 


1. Lamrrep Liasinrry Act—Know.epce or Wrecxinc Master.—The act limiting 
the liability of the ownersof vessels applies to a vessel in a wrecked condition, 
though she be incapable of self-propulsion, or of carrying a cargo. 

The ‘knowledge and privity ” of the wrecking master of an insurance compan 
is not the knowledge and privity of the corporation so far as to charge it 
with responsibility for his negligence beyond the value of the vessel. Craig 
vs. Continental Ins. Co., 459. 

2. Wen LiasLe Forn—Waat ConstitutrEs.—In the absence of an express stipula- 
tion in the policy, the underwriter is liable for losses resulting from negli- 
gence not amounting to barratry. 

The violation of a statutory obligation, or a proved neglect to conform to the re- 
quirements of good seamanship, followed immediately by a disaster, raises 
the presumption that such neglect caused or contributed to it. This rule ap- 
plies as well to actions upon policies of insurance as to actions for negli- 
gence. 

A steamer provided with a defective compass, while running, in violation of law, 
at full speed in a fog, stranded upon a well-known reef. Held, That the vio- 
lation of law and the unseaworthiness of the steamer raised the presumption 
that the stranding was the consequence of negligence and unseawortbiness, 


and were the proximate causes thereof. Richelieu § O. Nav. Co. vs. Boston 
Mar. Ins. Co., 321. 


See ABANDONMENT 1, 2; SUBROGATION. 
NOTICE. 


1, Dur Diricence.— What is due diligence in complying with a provision requir- 
ing notice of loss forthwith, is a question of fact for the jury. Griffey vs. N. 
Y. Cent. Ins. Co., 198. 


See Proors or Loss; ASSESSMENT 1, 3; DESCRIPTION 9. 
OCCUPIED. See Vacant. 
OCCUPATION. See Use. 

OIL. See Kerrie. 
ORAL CONTRACT. See Contract; Parou Contract. 
OTHER INSURANCE. 


1. VERBAL ConsENT NoT A Watver.—Verbal consent by the agent of an insurance 
company, with knowledge that it will be acted upon, is a waiver of the re- 
quirement that the consent to additional insurance shall be expressed in writ- 
ing upon the policy. The evidence of such consent held insufficient to bind 
the company. New Orleans Ins. Ass’n vs. Griffin & Shook, 303. 


2. Joint AGREEMENT FOR—APPORTIONMENT—RiGut oF Action.—The agents of the 
four companies signed an agreement addressed to the insured as follows: 
‘* We hereby agree to bind from date twelve thousand dollars of insurance on 
woolen mill, * * in the North British and Mercantile, Commercial Union, 
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Guardian, and Phoenix of London Insurance Companies at 3 per cent.”” The 
companies had no business relations with each other, nor had the agents au- 
thority to act except each for his own company. 


Held, That the insured could not also claim a policy which bad been prepared in 
a fifth company for a portion of the loss by the agents, but had not been 
delivered. 

Held, That the risk was to be equally divided between the companies, and each 
was liable under a separate policy for one-fourth of the amount. 


Held, That the right to receive payment accrued upon the refusal of the compas 
nies to issue policies or accept proofs. Fitton and Wife vs. Phenix Assur- 
ance Co., 539. 

3. Notice to AcEent.—The policy required notice from the insured in case of 
other insurance, but no particular form of notice was required. The policy 
was procured by the agent of another company, who informed the agent of 
defendant that he also had a policy in his own company. 

Held, That this was sufficient notice of other insurance, the agent acted for the ire 
sured in procuring the insurance. Union Ins. Co. vs. Murphy, 548. 

4, EvipENcEe or AGENT’s KNowLEDGE— By MortTGAGEE—ADJUSTMENT A WAIVER.— 
Evidence to show knowledge on the part af an alleged agent of the insured 
of other insurance was rightly excluded where no agency had been shown 
to exist. 

The policy provided that if the insu ed should have or afterwards make another 
contract of insurance, whether valid or not, it should be void. 

Held, That insurance procured by a mortgagee on tho interest of the insured, with- 
out the knowledge of the latter, in conformity with a mortgage clause, was 
not other insurance within the meaning of the policy. 

Held, That where after knowledge of such other insurance the company without 
dissent proceeds to adjust tue loss, this is a waiver of the alleged forfeiture. 
Carpenter vs. Continental Ins. Co., 667. , 

5. Invatip Poricy.—A provision that other insurance procured without consent, 
whether valid or not, shall render the policy void, is violated by procuring 
another policy without cousent, thongh such policy be also invalid according 
to its terms by reason of other subsisting insurance. Phenix Fire Ins. Co. vs. 
Lamar, 686. 


See Action 2; Carrier 2; REPLACEMENT 1. 
OVERINSURANCE. See Premium 8. 
OWNER. See Tirize; Funp; Insurance Money. 

PAROL CONTRACT. See Action 5; Contract. 
PAROL EVIDENCE. See Eviwence; Premium 9; Titte 3; Use 1. 
PART OWNER. See ABANDONMENT 2. 

PARTNER. See Trrtzz 2. 

PAYMENT. See Premium. 


PLEADING. 


1, Evience or Titte.—The policy sued on, in terms, only extended or attached 
to such personal property as was owned by the insured, there being no insur- 
ance on property on storage. Plaintiff pleaded that the property destroyed 
belonged to it. Defendant pleaded a general denial. Held: This put the 
question of ownership in issue, and proof that the property destroyed did not 
belong to plaintiff was admissible. Queen Ins. Co. vs. Jefferson Ice Co., 109. 

2. ALLEGATION oF TITLE AND Payment oF Premrum.—The policy is prima facie 
evidence of the ownership of insured, and such ownership need not be al- 
leged in the petition where the policy is made a part thereof ; if such owner- 
ship does not exist, it is a matter of defense. 
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Where it is alleged that the policy was issued in consideration of the covenants 
performed, and tie policy avers paymeut of premium, tls is sufficient allega- 
tion of consideration. 


It is sufficient allegation of demand of payment to allege that ‘plaintiff would 
not pay said sum’‘or any part thereof.” Weslern Horse etc. Ins. Co. vs. Sheidle, 
204. 


3. InsuncTION — FarLure or DeFeNnsE —IGNorancE.— Where a defendant in an execu- 
tion has bad a trial, and bas failed to make a defense which he might have 
made under the pleadings in the canse, he cannot after judgment duly 
entered seek relief by an injunction staying the collection thereof, unless 
prevented from making the defense on the trial by the action of the plaintiff. 

Ignorance of the defendant will afford no relief, if that ignorance resulted 
from neglect in not taking proper steps to obtain information. Lebanon 
Mutual Ins. Co. vs. Erb, 525, 

4. Fiuine or Poricy.—The copying of the policy and application in the transcript 
immediately after the complaint is a sufficient filing of a copy with the com- 
plaint. Northwestern Mut. Life I.s. Uo. vs. Hazelett, 344. 


See Proors or Deats 2; UNauTHorizED INSURANCE 3; AcTION; EVIDENCE; 
PRacrTIcE. 


POLICY. 


1. Rigut to CommMuTED—NON-PAYMENT OF INTEREST ON PREMIUM NoTE—RIGHT TO 
DivipDENDs.—Plaintiff's intestate took an endowment policy in defendant 
company in which it was provided that if after the payment of two or more 
annual premiums defanlt should be made of any subsequent premium the 
assured should be entitled to a paid-up policy for as many tenth parts of the 
original policy as annual premiums had been paid ; the premiums were paid 
part in cash and part in notes, and it was provided in the policy that if the 
assured should not pay the interest in advance each year on the said notes, 
then the policy should cease and determine. The assured paid four annual 
premiums, and then claimed a paid-up policy for four-tenths of the original 
wpe ; the company resisted, claiming the assured must pay the interest on 

is premium notes each year "until the maturity of the policy, in order to be 
entitled to such paid-up policy ; Held, That the plaintiff was‘eutitled to a 
paid-up policy for four-tenths of the original policy. 


A life insurance policy was described in the margin asa ‘‘non-forfeiture endow- 
ment policy with profits,” but the policy was silent as to the meaning of the 
term ‘‘with profits ;’’ the agent represented to the assured that the profits to 
which he would be entitled would come by the way of dividends which would 
be payable after four annual premiums had been paid, and that if he took a 
paid-up policy the dividends would be applied when he took such policy ; 
Held, That the question was not what the company ought to have earned, but 
what in fact it did earn, that the company was bound to so conduct its busi- 
ness as to preserve its solvency ; that it was warranted in changing from the 
percentage to the contribution plan, if that would best subserve the interest 
of all classes, and that assured was entitled to dividends under that plan. 
Bruce vs. Continental Life Ins. Co., 261. 

2. CHANGE or InsurED—WHosE INTEREST SHOULD BE COVERED—APPLICATION OF 
Insurance Money By MortGaGeres.—-A company may safely deal with parties 
procuring an insurance upon the interest of others which is made payable to 
such parties where they hold the policy, and is justified at their request and 
upon their production of the policy in erasing the names of the original in- 
sured, and substituting those of others. 

But where the legal title is held by one party as the representative of several in- 
terests, the interest of such party is the one which should properly be cov- 
ered. 

A party cannot complain of an alteration made in a policy with his consent, and 
which worked no harm to him ; but an alteration made in a contract under 
—— plaintiff claims without his consent, and while out of his hands, is of 
no effect. 
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The mortgagees empowered to receive the insurance moneys are responsible for 
for their appplication to the mortgage debt. Murtin vs. Tradesmen’s Ins. 
Co., 371. 


See AppiicaTion, TirTLE; OTHER INSURANCE 5; PLEADING 4. 
POSSESSION. See Trrze. 


PRACTICE. 


1, Evipence—Fravup.—Where the fire was admitted not to be wrongful, the re- 
fusal to permit the repetition of questions in a slightly different shape which 
had already been answered, and which could only be material on the assump- 
tion of a fraudulent fire, was not error. Simon vs. Home Ins. Co., 553. 

2. EvipENcE—REFRESHING Memory— Speciat Finpine.—The insured as wu witness 
may refresh her memory by reference to the schedule attached to the proofs 
of loss made up from actual knowledge, where the items are numerous, 


A request for special finding as to want of information concerning the risk on the 
part of the company was properly refused where such information was not 
material to the issue. Wise vs. Phenix Fire Ins. Co., 707. 


See Action; PiEapiInc; EviIDENCE. 
PRELIMINARY CONTRACT. See Contract 1. 


PREMIUM. 


1. Presumprion or Crepit.—The delivery of the policy without pnyment of pre- 
mium raises a presumption that credit was intended, but in snch case offer to 
return a premium is unnecessary. Von Wein vs. Scottish Union Ins, Oo., 158. 


2. ALLEGATION OF NOoN-PAYMENT—SEPARATION OF TONTINE FuND—EFFEcT oF 
REPRESENTATIONS. —A provision requiring the premiums to be promptly paid, 
under condition of forfeiture, is luwful, and without the allegation of per- 
formance or its equivalent no good cause of action will exist against the com- 
pany. The alleged non-performance of certain independent conditions by 
the company, is not equivalent to an alleged performance by the insured or 
an excuse for non-performance, except when such non-performance by the 
company is a condition precedent, or when it wholly refuses, or is disabled 
from performing. 

Alleged neglect on the part of the company to keep separate and invest funds 
which were subsequently to be returned in dividends according to a stipula- 
tion in the policy, is no excuse for a refusal to pay the stipulated preminms, 


A Tontine fund, from its very nature, cannot be separately kept and invested in 
respect to the interests of each individual member. It is enough that the re- 
spective 1ights and interests of the members are kept account of, and separa- 
tion of the funds is not essential to this end. The insured is only entitled to 
An accounting at the end of the Tontine period. 


Alleged representations prior to the issue of the policy and not of the nature of a 
warranty or of a valid contract will not excuse non-payment of premium. Bo- 
gardus vs. New York Life Ins. Co., 175. 

3. Payment To Broxer.—Where the premium was paid by the insured to the 
broker, who had applied through a regular agent for the policy, and the policy 
was sent by the agent countersigned by him as required to the broker, and 
by him delivered to the insured, the company cannot allege the non-receipt 
of premium, and set up a provision in the policy that it should not be valid 
until the premium had been received at its office. The doctrine of estoppel 
applies. Universal Fire Ins. Co. vs. Block, 219. 

4. OrpeRs ON A Rariroapd As Payment. - Orders on a railroad company were ac- 
cepted in lieu of cash for the premium. One of the orders was paid, but the 
other, through a mistake of the railroad representative, was not honored. 

Held, That a binding rec-ipt acknowledging the premium evidenced that the 
orders were accepted as cash, and the failure to collect one of them did not 
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defeat the policy, where the company neglected to notify the insured of its 
dishonor, Nutional Benefit Association vs. Jackson, 229. 


5. Rescrssion oF Contract AND RECOVERY BACK—NaTuRE OF AcTION—FOoRFEITURE 
wor Non-PayMENT—INTEREST.—A policy of insurance was issued by a com- 
any to A on the life of her husband. She paid the premiums on the same 
in quarterly payments for ten years, when the company refused to receive a 
certain preminm and declared the policy void on the ground that said pre- 
mium was not tendered for several days after the time stipulated in the policy, 
and that the latter had, therefore, become forfeit to the company. Upon the 
company’s refusal to return her premiums, A brought assumpsit against them, 
on the rescission of the policy, to recover premiums paid on a count for money 
had and received. At the trial A offered to read the policy in evidence, but 
the court excluded it, upon objection by defendants that it was au instrument 
under seal and the action was assumpsit. A verdict was rendered for the 
plaintiff and judgment entered thereon. Whereupon the company took a 
writ of error. Held, that the judgment should be affirmed. 


Assumpsit for money had and received was the proper form of action. 


The action was not on the policy, but was in direct disaffirmance thereof. It was 
error, therefore, to refuse to admit it in evidence ; but this having been done 
at the instance of the defendants, they could not complain. 


If the policy contained a clause according to which, by reason of the non- 
ayment of the premium on or before the day it was tendered, the policy 
ecame forfeited, A could not recover. But this was not shown, and the 

proof of it depended, in the first instance at least, on the proper construction 
of the policy, which the defendants would neither offer in evidence them- 
selves nor allow the plaintiff to offer. As the cause was presented to the 
court, therefore, defendants declared the policy void without any warrant, 
and having received A’s money under such circumstances and refused to 
return it on demand, she was entitled to recover it in her action of as- 
sumpsit. 

It was imamaterial that the payment of the premiums was voluntary, upon a valid 
obligation of A’s. The action was not founded on fraud or failure of the 
original contract, but on a rescission of it, by the defendant’s refusal to per- 
form. 


There was no error in allowing interest from the date of A’s demand for the 
return of her premiums, American Life Ins. Co. vs. MeAden, 359. 


6. SicKNEss DoES Not ExcusE Non-payMENT. —The insured was duly notified when 
the premium on his life insurance became due, but prior to the time of pay- 
ment had become delirious, and afterwards died leaving it unpaid. 


Held, That the sickness was notan act of God which excused payment, and a 
prompt tender by the widow on learning of the non-payment will not save 
from forfeiture. Carpenter vs. Centennial Life Ase’n, 455. 


7. Payment To Acent.—A, being a fire insurance agent at Driftwood,in April, 1883, 
received the application and premium of B for a policy of insurance. A for- 
warded the application to C, the Philadelphia agent of D (a company), C 
signed a policy as agent and had his clerk mail it to A for B. It had been 
the practice of A in business transactions with C on delivering policies, for 
C to hold the money received until the beginning of the following month, when 
a statement would be made up and A would send the amount in hand to C; 
the same custom prevailed between C and D; in accordance with this custom, 
the money handed by B to A was not at once paid over to C, but was put in 
the account, being charged to A and credited toC. On May 3, 1883,the prop- 
perty insured was destroyed by fire; on May 5, 1883, A remitted to C his 
check and notified him of the loss; May 9, 1885, C returned the check to A by 
mail. A then sent the amount to C in gold, C returned the money by express 
in a plain envelope, which not being lifted remained in the express office. In 
an action ou the policy D defended, alleging that a condition in the policy, 
which read as follows: ‘‘ No insurance, whether original or continued, shall be 
considered as binding until the actual cash payment of the premium ” had 
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been complied with. Held, to be no defense under the circumstances. 
Riley vs. Commonwealth Mut. Fire Ins. Co., 466. 


8. Recovery Bacx or Pro-ratTa-- OVERINSURANCE OF Part OwNER.— Where a marine 
policy provided, that if on the passage at the end of the term, the risk should 
continue at pro-rata premium until twenty-four hours atter arrivalin port, an 
action by the underwriter will lie to recover such pro-rata, though the pre- 
mium note given for the original premium had already been sued on and gone 
to judgment. 


It is no defense against such action that the insured was only part owner and had 
overinsurance of his interest in other companies. where the insurance is on 
the ship, and not simply on the insured s interest, and it does not appear that 
there was overinsurance of all interests. Ins. Co. of North America vs, Rog- 
ers, 631. 


9. ABSENCE OF AGENT AS AN ExcusE For NoN-PAYMENT—ParoL EVIDENCE OF AGENT’S 
StaTEMENTS.—A policy exempting the company from liability while the in- 
sured is in default upon any premiuw, is valid unless he can show that the 
default was caused by conduct ot the insurer, as where the insurer failed to 
provide an agent in the State to whom the premium could be paid. 


Parol eWdence is admissible where the entire contract is not reduced to writing. 
Parol evidence of statements mude by the agent of the company as to the 
place of payment (the policy being silent on the subject) are admissible. 
Blackerby vs. Continental Ins. Co., 756. 


10. Receiet as Evmence or Payment--Evimpence or Prorirs—Premium Notr.— 
The question being whether the plaintiff had paid a premium, and the de- 
fendant having issued a receipt for the same by order of a court of equity in 
New Hampshire ; Held, That the receipt was sufficient proof of payment, and 
therefore, that it was immaterial whether the record of the proceedings in 
said court was properly authenticated or not. 


A policy, indorsed with the words ‘‘ with profits,” is sufficient proof that the 
plaintiff is entitled to profits, and the admission of other evidence to show 
the same fact, if error, was harmless. 


The company is entitled to deduct an unpaid premium note from the amount of 
the policy. Currier vs. Continental Ins. Co., 821. 

11. Non-payMent Avorws Contract ror RENEWAL WiItH AGENT.—Where the policy 
stipulated that it should be continued, provided the premium was paid and 
indorsed or a receipt given; also that the company should not be liable by 
virtue of any renewal unless the premium was paid, a mere casual conversa- 
tion with the agent, requesting him to renew 1t at a subsequent date, but 
which contemplated further action, and where no premium was paid or credit 
agreed upon, was not a valid renewal. O’Relly vs. Corporation of the 
London Assurance, 830. 

12. OrpEer as PayMeNt—Ricut or BeneFictary.—Orders drawn on the paymaster 
of a railroad were given and accepted tor the premiums. At the bottom of 
the orders was written: ‘‘ If this order is not paid, then all my 1ights in said 
association are thereby forfeited.’’ Payment of the order was refused by the 
paymaster and afterwards by the insured. 


Held, That the acceptance of the order operated as a payment where the certificate 
acknowledged payment and recited that it should be incontestable. 

Tleid, That though the stipulation on the order might result in forfeiting any rights 
of the applicant, it did not affect the right to recover ofa beneficiary in whom 
such right had become vested through the issue of the certificate. Cline vs. 
Natwnal Ben+fit Association, 859. 

See APPLICATION 2; ASSESSMENT; CANCELLATION 3; PLEADING 2; WARRANTY; WIFE’s 

Poutcy 3, 5, 8, 9. 


PREMIUM NOTE. 


1, UANCELLATION IN CasE oF Non-PAYMENT.—The note given for payment of pre- 
mium was not paid until after the loss. The ec fl nee that in case of 


non-payment at maturity the company should have the right to cancel. 
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Held, That the company must exercise its option to cancel in order to termi- 
nate the policy for non-payment of the note. 

Held, That where the policy had not been thus canceled, the fact that the 
note was only paid after the loss, and without notifying of the loss, 
would not affect the liability. Western Horse Co. vs. Sheidle, 204. 

2. Non-PayMENT OF InTEREST.—The policy provided that by the failure to pay 
any notes given for premiums, all liability for the sum insured should 
cease “‘ except as hereinafter provided ;” also, that in case of default in 

aying any premium when due the company would convert the policy 
into a paid-up policy for as many tenths as there have been complete an- 
nual premiums paid. Default was madt and an indorsement was made 
on this policy that it was binding for a commuted amount subject to its 
terms. The policy further provided that upon failure to pay interest 
when due on premium notes, the policy should cease and the company 
should not be liable for the payment of the sum insured, or any part 
thereof. 

Held, That failure to pay the interest when due worked an entire forfeiture. 
Holman vs. Continental Life Ins. Co., 801. 

3. ASSESSMENT BY ReEcEIVER.—In collecting assessments upon premium notes 
held by an insurance company, under the act of July 26th, 1842, it is not 
sufficient, in order to authorize execution, merely to file an affidavit by 
the receiver that the statement annexed is copied from the books of the 
company, without alleging that it is true, and without giving in detail 
the losses. The oath should be made by the treasurer in the absence 
of any evidence to show his death or refusal to swear. Barker vs. Bee- 
ber, 837. 


See Poticy 1. 
PROHIBITED RISK. See Keeprna. 


PROOFS OF DEATH. 


1. Evmence—Burven or Proor.—Useless proof of a thing already satisfactorily 
proved, even if it be erroneously admitted, is not of itself ground of 
reversal. 

The burden of proving a death is primarily on the plaintiff, but where the 
company was notified, and instead of sendiug instructions as to proofs, as 
requested, claimed that deceased was not a member, this was a waiver of 
proof. 

Held, That the by-laws requiring such instructions to be sent upon notice of 
death was admissible as evidence. Covenant Mut. Ben. Ass’n vs. Spies, 144. 

2. PLeapInc—AVERMENT OF DreaTH—EvIDENCE or Breach or Warranty.—An 
averment of notice and proofs, according to the requirement of the cer- 
tificate, is sufficient. 

An averment of death from apoplexy caused by bodily injuries due to a fall is 
sufficient averment of death from bodily injuries of which there is some 
visible sign, and not from disease, where the particular facts are detailed. 

The burden of proof in case of alleged breach of warranty in the application 
is on the company. National Benefit Association vs. Grauman, 695. 


PROOFS OF LOSS. 


1. Waat Evipence 1s ADMISSIBLE—TITLE—STATEMENTS AND EXAMINATION BY 
Acent.- Evidence that the insured presented a list of the articles de- 
stroyed, and the value of each article, to the agent of the company, which 
was examined by him and returned without objection or requiring any 
further proof, and that the agent at the same time compelled plaintiff to 
submit privately to a full examination under oath as to the particulars of 
the loss, and reduced the same to writing, and expressed himself satisfied 
therewith, and carried the same away and kept it until the trial; Held, 
admissible, although such facts were not pleaded as a waiver or estoppel. 
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In such a case, evidence is admissible to show that in reducing the examina- 
tion of the insured to writing, by mistake or fraud she was represented 
not to be the owner of the property destroyed, and to correct such state- 
ment without pleading the mistake or fraud. 


The statement made by the agent of the insurer to the husband of the insured 
as to what the company would do in regard to the loss, “eld, admissible 
to show that the insurer denied any liability and refused to pay the loss, 
and that the necessity of formal proots of loss was dispensed with. 


Presentation to the agent of the insurer of a list of the articles destroyed, 
with the value of each, and the examination and retention thereof by 
the agent, followed by an examination under oath of the insured, taken 
in writing and carried away as satisfactory by the agent, will amount to 
a waiver of any further proofs of loss, and a waiver of any defects therein. 
Zielke vs. London Assurance Corporation, 62. 


2. WaavER or—AGENcy or Huspanp.—A waiver is an intentional relinquish- 
ment of a known right ; thus, when the company’s special agent sent to 
adjust the loss, declared: ‘‘ That the claim was worthless, and that the 
loss would not be paid, because he burred the property,” but the referee 
found that the agent did not intend to waive the proof of loss, that the 
plaintifts did not understand that they were waived, and were not misled 
as to furnishing such proofs, it was held that there was no waiver. 


But, where the property destroyed was owned by a married woman, and her 
husband signed and swore to the proof of loss as her agent, and on objec- 
tion by the company to such proof he offered, if the company would re- 
turn the proof received, to have it corrected and executed by his wife, 
and thereupon the defendant refused to return it for amendment, or to 
specify other defects, it was held that such conduct ought to be accounted 
a@ waiver, or an estoppel. 

Under the conditions of this policy, and the facts that the husband procured 
and paid for the insurance, as his wife’s agent, that he as such agent 
transacted all the business connected with the purchase and management 
of the property insured, and that his wife had no personal knowledge as 
to the property, the court think the proof of loss, though executed by 
such agent, was sufficient. John G. Findeisen § Wife vs. Metropole Fire 
Ins. Co., 90. 


3. REASONABLE TrME.—What is a reasonable time for furnishing proofs, is 
ordinarily a question of law for the court when the facts are ascertained, 
but where they are in dispute it is for the jury under proper instruc- 
tions. 

If the plaintiff was physically unable sooner to comply with the requirements 
of the company, proofs would be iu time if prepared as soon thereafter as 
he was able. American Fire Ins. Co. vs. Hazen, 114. 


4, Warver or.—Where the company claimed that no proofs of loss had been 
furnished, and the insured answered that such proofs had been waived, 
the company, on motion, is entitled to have it specifically stated whether 
the waiver was oral or written, and by whom made. Webster vs. Conti- 
nental Ins. Co. of New York, 148. 


. Errect or Sixty Days Ciause.—Where the policy provides that the loss 
shall be payable sixty days after notice and proofs are furnished, and 
also authorizes an extension of time until after certain proofs, certifi- 
cates, ete. are furnished, the insurer is not entitled to an additional sixty 
days after furnishing the latter. Clover vs. Greenwich Ins. Co., 214. 

. CERTIFICATE OF PuBLIc OrricER.—A company has no right to require a pub- 
lic officer, such as a fire martial, to certify to the correctness of proofs of 
loss, and such certificate is not essential to recovery. Universal Fire Ins. 
Co. vs. Block, 219. 


+. As Evipence.—In an action upon a policy of insurance, to recover damages 
for loss by fire, the preliminary proofs may be admitted in evidence solely 
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for the purpose of showing the performance of a condition precedent to 
the right of action. 

Being in writing, the question of their sufficiency for that purpose is to be 
decided by the court. 

It is error to permit such papers to be sent out with the jury to be examined 
by them im their deliberations. Kittanning Ins. Co. vs. O’ Neil, 309, 


3. Protest as Evipence.—In an action upon a policy of marine insurance, the 
protest, a copy of which was served with the proofs of loss as the basis 
of the plaintiff’s claim for the sum insured, was held admissible on be- 
half of the defendant. 


The fact that such protest is not actually attached to the proofs of loss is im- 
material, if it is referred to and described therein so that it may be iden- 
tified. 

Statements of the master made at the time the notary wes reducing the pro- 
test to writing, explanatory of certain words used therein, are admissible 
as part of the res gestz. Richelieu § O. Nav. Co. vs. Boston Marine Ins. 
Co., 321. 

9. EvipENce oF MEasurE or Damaces.—The answer denied that the plaintiffs 
sustained an actual loss exceeding four thousand dollars. 

Held, That this was not an admission that the loss amounted to that sum. 

It was denied that proofs of loss were made and thereupon copies of the 
proofs were without objection placed in evidence to show that they were 
so made. 

Held, That proofs so admitted for one specific purpose cannot be claimed as 
proving also the actual loss and amount thereof on the trial. 

Held, That where the loss and its amount is not proven on the trial a nonsuit 
should be ordered. Hiles et al. vs. Hanover Fire Ins. Co., 443. 

10. WAIVER or.—A denial of liability and refusal of payment is a waiver of 
proofs of loss. Karibo vs. Ins. Co. of North America, 478. 

11. FRAUDULENT INVENTORY.—It was the duty of the assured to supply the 
defendant with an honest inventory of the property damaged, and al- 
though he could properly employ his wife to make the inventory of 
household goods destroyed, if he makes oath to one thus made by his 
wife containing false statements and fraudulent claims, without knowing 
of its false claim and without scrutiny, he thereby adopts and makes the 
fraud his own and cannot recover. Mullin vs. Vt. Mut. F. Ins. Co., 562. 

See Action 3; Measure oF DaMaGeE, 


PROTEST. See Proors or Loss 8. 
RECEIVER. See Fravup 2; [Nsotvency 1; Premium Nore 3. 


REFORMATION. 


BENEVOLENT SocreTy—CHANGE oF BeneEriciary.—A certificate of membership in 
a mutual relief association may be reformed after the death of the mem- 
ber by inserting the name of the beneficiary, when it appears that the 
secretary of the association and the assured both understood, at the time 
of the application, that the proposed name should be entered upon the 
record without further direction. Scott vs. Provident Mut. Relief Ass’n, 850. 


See Action 1. 


REINSURANCE. 


1. Riaut or Action.—A was insured in the Standard Fire Office of London, 
and that company, desiring to withdraw from business in the United 
States, sold and turned over to the Phenix Insurance Company its entire 
business, and the good will of that business in the United States, to- 
gether with a large amount of bonds and other property; in considera- 
tion of which the Phenix Company ‘‘reinsured all the risks’’ of the 
Standard Company upon property situated in the United States, and 
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agreed that all losses arising under the policies of the Standard Compan 

on such property, after the date of the contract, should be ‘‘ borne, paid, 

and satistied ” by said Phenix Company. Held, That A might maintain 

an action against the Phenix Company to recover a loss on the property 

os by his policy in the Standard Company. Johannes vs. Phenix Ins. 
-, 449. 

2. OBLIGATIONS OF OrnicrNaL InsuRER IN CasE oF Action Acarnst. — The plaintiff 
was an original insurer, and the defendant its reinsurer, against a certain 
risk by fire ; upon the destruction of the insured property the two compa- 
nies determined that no liability to pay the loss attached, and agr. ed 
that the action brought to recover the loss should be defended. For that 
purpose the original insurer was authorized to act as agent of the rein- 
surer in making its defense. Hrld, That in the exercise of its authority it 
was bound to. defend the action until the question of liability was deter- 
mined ; and that it could not compromise and settle the claim so as to 
bind the reinsurer, unless the latter had knowledge of the compromise, 
aud consented to or approved of it. 


Where one is bound to protect another from liability, he is bound by the re- 
sult of a litigation to which such other was a party ; provided he had no- 
tice of the litigation, and opportunity to control and manage it, and the 
same was conducted in a reasonable manner; and without fraud or coliu- 
sion. Commercial Assurance Co. vs. American Central Ins. Co., 542. 


REMOVAL. See Measure or DaMacGeE. 
RENEWAL. See Premrem 11. 
REPAIRS. See ABANDONMENT 1; MortTGAGE. 
REPLACEMENT. 


1, Lraprurry in Cask or OTHER INsuRANCE—CoNTRIBUTION—BvILDING ContTRACT. 
A po icy of insurance on a building against loss or damage by fire, re- 
served to the insurer the right to repair or rebuild upon givi g notice of 
such intention within ninety days after proof of loss. After such proof 
the insurer served notice of its intention to rebuild, “acting jointly with 
other insurance companies claiming to be interested.” At the time of the 
tire and of this notice, there were ten separate policies, in as many differ- 
ent companies, upon the same building; eight of which served like no- 
tices, severally signed by the companies serving them. Before the time 
expired to rebuild, but while the insurers were —— steps for that pur- 
pose, the plaintiff compromised and settled with all said compaies so 
electing to rebuild, except defendant, and released each of them from all 
liability, receiving for such release an amount of money in the aggregate 
much less than the amount of these policies. The defendant’s policy had 
this condition: ‘In no case shall the claim be for a greater sum than the 
actual damages to or cash value of the property at the time of the fire; 
nor shall the assured be entitled to recover of this company in a greater 
proportion of the loss or damage than the amount hereby insured bears 
to the whole sum insured on said property, whether such other insurance 
be by specific, or by general or floating policies, and witbout reference to 
the solvency or liability of other insurance.” : 

Heli, That the liability of the defendant on its policy as a money indemnity 
for loss or damage by fire was by above quoted condition in its policy 
several and not joint. 

That the service by defendant of notice of its intention to rebuild, actin 
jointly with the other companies, having hke concurrent insurance, anc 
serving like notices, converted the respective policies from contracts for 
@ money indemnity into contracts of indemnity payable in repairing or 
rebuilding, to be performed in the time named in the policy, but if no 
time is specified, then within a reasonable time. 


Upon such conversion by the election of the insurers, their pee for fallare 
to rebuild is several and not joint, unless this several liability was by 
VoL. XV.—58. 
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agreement witb plaintiff converted into a joint liabilitv. The service of 
the notices did not operate to change the terms of this policy. Hence, 
the plaintiff may recover on this policy sueh share of the whole damage 
as the sum insured bears to the whole amount insured without reference 
to the solvency or liability of other insurance. 


That after the policy had been thus converted into a building contract, the 
insured might settle and compromise with any of the companies thus 
bound to rebuild, without releasing the others from such proportionate 
share of such loss as their policies bore to the aggregate insurance. 


Fhat in ascertaining the defendant's proportionate share of the entire loss ref- 
erence must be had to the aggregate insurance, without regard to the 
fact that some of the companies had been settled with for a less sum than 
they were liable for, or that others did not elect to rebuild, or were 
insolvent, or not liable. Good vs. Buckeye Mut. Fire Ins. Co., 3. 


2. Prouteition By City AuTHoRITIES—MEasvreE or Lianinity.—The company 
elected to repair and commenced on the work, but under an ordinance 
existing at the inception of the policy, the city authorities forbade the 
repairs to be completed with wood. The insured still refused to accept 

’ the sum offered as pecuniary damages, and after a prolonged delay com- 
pleted the repairs with brick. 


Held. That upon exercising its election the company was bound to repair re- 
gardless of cost, or pay damages f r its failure. The contract of insur- 
ance was made subject to the risk of interference by the authorities. 

Held, That the obligation to repair was not necessarily confined to the specific 
material previously used. 

Held, That the company was lable for the cost of repairing with brick and 
for damages resulting from loss of rent through the delay. Fire Ass’n of 
Phila. vs. Rosenthal, 658. 


See ConTRIBUTION 2; MEASURE OF DamaGE; MorTaaGE 2. 


REPRESENTATION. See Acentr 3; Appiication; Fraup; MortaaGe 1; PreE- 
MIUM 2; TONTINE. 


RESCISSION. See Premrom 5. 


RISK. 


1, INcREASE OF FROM ADsAcENT BurtpInc.—This policy contained the following 
‘ condition: ‘If, during the insurance, any alteration be made on the 
premises, buildings erected, or changes made in the use or occupation of 
the same or neigboring premises, or otherwise, whereby the*risk or hazard 
is increased, so as to increase the rate of insurance, it shall be the duty of 
the insured to give notice thereof to the secretary, pay the additional pre- 
minum, and obtain the consent of the company thereto in writing, other- 
wise the insured shall not be entitled to recover for any loss or damage 
by fire originating in consequence of such change.” A tenant of the in- 
sured erected a frame building about fifty feet from the buildings of the 
assured. Held, That this did nut avoid the policy. Lebanon Mut. Ins. Co. 
vs. Losch, 104. 


2, Yacut nor InsurED By Carco Poricy.—A yacht, was insured by an agent who 
had no authority to insure hulls under a short certificate which referred 
to an open policy. The latter proved to be a cargo blank filled in, and 
contained no appropriate language covering a vessel’s hull. 

Held, That the insurance was invalid, the insured should have examined his 
contract. Barry vs. Boston Marine Ins. Co., 789. 


See Krrprnc; Use; Vacant. 


SALE. See Trruz. 
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SEAWORTHINESS. 


1, As A DeFENSE AGAINST EXPENSE OF Suir UNDER Botromry Bonp. —Certain in- 
surance companies, in conjunction with cargo owners, defended against a 
claim on a bottomry bond. The cargo was finally released from the 
claim. Afterwards, on suit brought by the cargo owners against the in- 
surance companies, under the ‘‘ sue and labor” clause in the policies, to 
recover the expenses of defending the bottomry suits, the company set 
up the unseaworthiness of the vessel, which they had not utilized as a 
defense in the previous suits. It appearing that such a defense would 
not have availed in the former suits, and that in part, at least, at the 
time of the former litigation the condition of the vessel was unknown to 
the companies, and that libelants were not misled in any way by the 
former assistance of the companies, Held, That the companies were not 
estopped in this litigation from using such a defense, nor was there any- 
thing in the above facts to prevent an inquiry in this suit into the ques- 
tion of unseaworthiness. 

The evidence showing that there were facts tending to indicate unseaworthi- 
ness, unless explained, and no «planation being offered, Held, That as 
the vessel was unseaworthy when she sailed, the policies of insurance 
never attached, and cargo owners could not recover of the insurance com- 
panies the expenses of defending the former suits. Cunningham vs. Switz- 
erland Marine Ins. Co., 318. 


2. Derective Compass—KNow.eper or Owner.—A steamer equipped with a 
defective compass is unseaworthy, and, so far as such unseaworthiness is 
a defense to the underwriter, it is immaterial whether it is known to the 
owner or not. Richelieu § O. Nav. Co. vs. Boston Mar. Ins. Co., 321. 


SERVICE. 


In Case or UnavtuorizeED Company.—Where a foreign fire insurance company 
does business in Missouri through an agent, without complying with the 
requirements of the revised. statutes of that State as to the appointment 
of an agent to receive service of process, process may be served in suits 
against it upon the agent through whom it transacted its business. Funk 
vs. Anglo-American Ins, Co., 625. 


SICKNESS. See Premium 6. 
SPONTANEOUS COMBUSTION. See Fme. 
STATEMENT. See Apprication. 


STATUTE. 


Canapa Navicarion Laws.—A Canadian steamer, navigating Canadian waters, 
between two Canadian ports, is bound to comply with the statute of 
Canada with respect to the navigation of her waters; and an American 
insurance company, carrying a policy upon such steamer, must be held to 
have contemplated its requirements. Richelieu gO. Nav. Co. vs. Boston 
Mar. Ins. Co., 321. 


STORAGE. See Dezscrirrion 2, 9. 
SUBROGATION. 


NEGLIGENcK or RatzRoaD—WueEN Less THAN MEaAsuRE oF Damaces.—An insur- 
ance company that settles a loss due to the negligence of a railroad, may 
take an assignment of the claim of the insured against the road, and 
recover the whole amount of damages thereunder, though in excess of the 
sum actually paid by itself. Hustisford Farmers’ Mutual Ins. Co. ve. 
Chicago M. §° St. P. Ry. Co., 834. 


See Carzmr 1, 3; Mortaace 5. 
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SUICIDE. 


1. Sanz orn Insane —Where a life insurance policy provides that it shall be 
void in case the assured die by ‘self-destruction, felonious or otherwise,” 
the proviso includes all cases of voluntary self-destruction, sane or insane. 
Riley vs. Hartford Life § Annuity Ins. Co., 135. 


2. Wuat ConstitutTes.—A stipulation providing that the policy shall be void 
if the insured die by his own hand whether sane or insane is a protection 
to the insurer in case of voluntary and intentional self-destruction, but 
does not apply to an unintentional death by his own hand, or the result 
of accident. A death unintentionally resulting from an overdose of 
whisky is not within the provision. 

A voluntary act whose proba>le result, on account of an enfeebled condition 
would be death, is not a violation of the provision, unless intended to 
have that effect. N. W. Mut. Life Ins. vs. Hazelett, 344. 


3. EvipeNce or —BurveEn oF Proor.-—The policy required that the proofs of death 
should contain full and true answers to the questions relating to the life, 
health, and death, the statements of the physician, responsible acquaint- 
ance, and undertaker; also that in case of self-destruction only the net 
reserve should be paid. In the proofs disease of bladder was stated as 
cause of death, also that insured had violated no condition of the policy 
so faras known. In response to a further direction in case of coroner’s 
jury to furnish verdict and all evidence on which it was based, a copy of 
such verdict and evidence was annexed which on its face showed suicide 
to be the cause of death, but with a statement that it was not admitted 
that there had been either such verdict or evidence, and that the copy 
furnished was only what according to information purported to be such 
verdict and evidence, the truth of the finding and evidence being also 
denied. 

Held, That the proofs were not prima facie evidence that the insured died by 
his own hand. 


Held, That the burden of showing that death has not resulted from suicide 
was not shifted upon the plaintiff by the copy of the verdict and evi- 
dence. Such copy was not required by the policy and was furnished as a 
matter of courtesy. Goldschmidt vs. Mutual Life Ins. Co., 585. 


SUIT. See Action. 

SURETY. See Acenr 1. 
SURRENDER. See Wire’s Poticy 3, 5, 8, 9. 
TAXATION. See License. 
TENANT. See Vacant 1. 
TENDER. See MortGaGee. 

TIME. See Lmauration 1; Proors or Loss 3, 5. 


TITLE. 


1, TransFer as CottaTERAL.—The transfer of a policy as collateral security for 
claims against the insured is not a violation of'a prohibition against 
a transfer or change of title or an assignment of the policy before a loss. 
Griffey vs. N. Y. Cent. Ins. Co., 193. 

2. AGREEMENT FoR New Partner.—A firm had agreed upon compliance with 
certain conditions that another party should be received into their busi- 
ness and a new company should be formed, but that no change should 
take place in the name or character of the firm “until said ccrporation 
shall be formed.”’ 

Held, That a mere compliance with the preliminary conditions by putting in 
money which was mingled with the capital stock and subject to all its 
contingencies, even though the party so complying shared in the profits, 
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where the corporation had not been formed, and no actual transfer of 
title to the property insured had taken place, was not a change of title 
or possession within the policy. Londou Assurance Corporation vs. Drennen 
et al.;, 209. 


3. Parot Eviwence—Conrract or Sate.—Plaintiff agreed in writing to sell 
realty to defendant, the latter paying part of the purchase money and 
going into possession Afterwards, the balance not having been paid as 
provided, the plaintiff brought ejectment. 

Defendant set up a contemporaneous parol contract that the plaintiff 
should retain a certain existing policy of fire insurance of the premises in 
his favor as security for the unpaid purchase money, the defendant pay- 
ing the assessment thereon and the insurance to be for his benefit; that 
the building was destroyed by tire, and that the neglect of the plaintiff 
caused the loss of the insurance money, which was sufficient to cover the 
said unpaid purchase money. 

Held, That this was a competent defense to the ejectment; that the proposed 
evidence did not impinge on the rule against the admission of parol to 
vary writing; and that it was the duty of plaintiff to take the proper 
steps to collect the insurance money. 

A policy of fire insurance is not avoided by a contract of sale of the insured 
property ; until a conveyance is executed the vendor retains an interest 
sufficient to sustain an action on the policy in case of loss. 


As between him and the vendee, the vendor holds the insurance money as 
trustee for the vendee. Parcell vs. Grosser, 299. 


4, Lire Estate—Reverstonary Interest.—R., in an application for fire insur- 
ance, represented his interest in the property to be a fee simple and that 
the property was unincumbered; his interest was in fact a life estate, 
and another had a reversionary interest in the land which was insignifi- 
cant in proportion to its whole value, even exclusive of the house pro- 
posed to be insured. Held :— 


The misrepresentations were immaterial, and do not vitiate the policy. Haden 
vs. F. § M. F. Ins. Co., 497. 


5. KNowLepar or AGENT.—Knowledge acquired by the agent concerning the 
nature of the title, and that foreclosure proceedings were pending six 
mouths previous, cannot be alleged as knowledge of the condition of the 
ownership when acting as agent in issuing the policy. Stennett vs. Penn- 
sylvania F. Ins. Co , 536. 


6. AssonuTe INTEREsT.—By absolute interest in an insurance policy is meant 
an estate in fee simple, not a life estate. 

The property was conveyed to the insured as a life estate, and at her death 
to vest in her children, but in the absence of children was to revert to the 
grantor. 

Held, That the interest of the insured was not absolute, and where the policy 
provided that in such case it should be forfeited, there could be no re- 
covery. Davis vs. Iowa State Ins. Co., 533. 


7. Unpivipep Interest.—Plaintiff, after taking a conveyance for the whole of 
certain movable property in a building owned by her and giving promis- 
sory notes for the same, afterwards entered into a compact before a notary 
with the seller, in which she accepted from the seller one-fourth part of 
the same movable property in consideration of debts due, and gave a full 
acquittance. The business was afterwards managed by a third party in 
behalf of the plaintiff, but there was no accounting and no purchasing in 
plaintiff's name. 

Held, That the ownership of plaintiff was only an undivided interest, and 
where the policy provided that it should be void if the title was not a 
sole ownership, th2 insurance was forfeited. Tague vs. Royal Ins. Co. 
et al., 713. 
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8. To InsuraANcE Monry—AssIGNMENT—INsURABLE INTEREST.—A mutual aid 
society issued two certificates of membership or policies on the life of A, 
amounting to $5,000 : the beneficiaries were B, a stranger, and C, a son of 
A, but the latter only to the amount of $200. Eighteen days afterwards 
B assigned to D, who paid all the costs and fees up to the death of A. 
After A’s death D made a compromise with four of the heirs and also with 
the widow, who, on pa\ment of an agreed sum, assigned all their inter- 
est to D. After payment of these sums, and of $200 to a minor heir, the 
society paid the balance of the insurance to D. The administrators then 
brought suit against D to recover this money. 

Held, That B and D had no insurable interest in decedent’s life, and that D 
could only hold the amount which he had expended as fees and costs. 
And held, further, that as one of the heirs was a minor the assignment of 
the four heirs and the release of the widow was properly rejected as evi- 
dence in this suit. That is a matter for the orphans’ court. uth vs. 
Katterman, 840. : 


See ATTACHMENT; BENEFicIARY; INSOLVENCY: MortGaGE; PLEADING 1, 2; Proors 
or Loss 1; Wrre’s Poricy. 


TONTINE. 


REPRESENTATIONS OF AGENT—EVIDENCE OF Fraup—Not GamsBiina-—SEPARATION 
or Funp.—Where the authority of the agent as to representations was 
limited to the written statements in the application, and the plaintiff 
was aware of this through the policy, and a prospectus was also read to 
her setting forth the full nature of the Tontine plan, which prospectus 
was in evidence, further oral representations of the agent were imma- 
terial, and not admissible to show fraudulent representations on the part 
of the company. 


Evidence of failure on the part of the company to carry out the contract is 
inadmissible under a charge of fraud in the shape of an inducement to 
enter into it, and evidence of such fraud is inadmissible under charge of 
failure to carry it out. 

No rights accrue under a Tontine contract until the Tontine period has ex- 
pired. 

A Tontine policy is not a gambling contract, and the scheme does not affect 
the status of a policy as a life insurance contract. 

A representation that the surplus from Tontine policies should be set aside, 
does not require that the moneys received should be separated, but only 
that a separate account of the same should be kept. Simons vs. New York 
Life Insurance Company, 150. 

See Premium 2. 
TORNADO. See Licarnine 3. 
TOTAL LOSS. 


FREE FRoM AVERAGE—ABANDONMENT.—Under a marine policy, ‘ free from claim 
for particular and general average, the plaintiff must show either an 
actual total loss of the property insured, or a constructive total loss fol- 
lowed by an abandonment. Burnham vs. Boston Mar. Society, 291. 


See Vatvuep Poricy 1, 2. 


ULTRA VIRES. 


No DerensE AGarnst Insurance Contract.—A corporation cannot avail itself 
of the defense of ultra vires when th» contract has been in good faith 
fully performed by the other party, and the corporation has had the full 
benefit of the performance and of the contract. 

A corporation organized for the purpose of insuring against loss by fire is 
estopped to deny its liability on a contract of insurance against loss by 
hail, when the same has been fully performed by the insured, who, in 
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good faith dealt with the company under the belief that it had authority 
to enter into such contract. Denver Fire Ins. Co. vs. McClelland, 721. 


UNAUTHORIZED INSURANCE. 


‘l.. WHat_is a Contract or. InsuraNcE—Moutvuat Company.—A contract by 
which one party for a consideration promises to make a certain payment 
of money upon the destruction or injury of something in which the other 
party has an interest, is a contract of insurance, whatever may be the 
terms of payment of the consideration by the assured, or the mode of esti- 
mating or securing payment of the sum to be paid by the insurer in the 
event of loss. 

Upon the facts appearing in the record, Held, that defendant waé a mutual 
insurance company, and as such must comply with the provisions of the act 
of June 1, 1873, and receive the certificate of the auditor of State befor 
transacting business. State vs. Farmers etc. Ins. Co., 381. : 


2. Writ not Prevent Recovery.—Compliance with the statutes of Minnesota 
on the part of the company is not essential to the recovery from it on ae- 
count of a loss. Ganser vs. Fireman’s Fund Ins. Co., 555. : 


3. Preapine.—An information under the statute,—No. 46 Sec. 3, Acts of 1884; 
R. L. Sec. 3,615,—charging an agent with receiving risks for insurance in 
behalf of a foreign insurance company which has not complied with the 
statute, is bad on demurrer, unless the name assured is alleged. State vs. 
Hover, 701. 


See SERVICE. 


USE OR OCCUPATION. 


1, Watver or IncrEasE or Risk—Parot Evipence.—In an action on a policy of 
insurance, the act of the insurer who has knowledge of an increase of 
risk by a change of use of the insured premises without objecting to the 
same or canceling the policy, will be construed as a waiver of his right 
of forfeiture of the contract by reason of such increase of risk. 

Parol testimony is admissible to show such waiver, although the policy con- 
tained a clause requiring the agreement of the insurer to be indorsed on 
the policy. 

If the insurer, after knowledge of the increase of risk, continues to receive 
premiums he will be held to have waived the forfeiture. 


Positive testimony on a given point must. predominate over negative testi- 
mony on the same point. Story vs. Hope Ins. Co., 119. 

2. Description—Horet.—A building used in part fora saloon, a resurt for 
prostitutes and where no rooms were set apart for lodgers is not a hotel. 
Baker vs. German Fire Insurance Company, 877. 

See Description 8; Vacant 5. 


VACANT. 


1. Removar or Tenant. —An absolute condition in a fire insurance policy on 
a dwelling-honse that the policy shall be void ‘if the building insured 
be vacated or left unoccupied” avoids the policy, although the vacat on 
of the house results from the permanent removal of the tenant of the 
insured during the running of his lease, without the knowledge or con- 
sent of the landlord. Marmers’ Ins. Co. vs. Wells, 141. ’ 

2. Occurrep w Present1.—Where the policy describes the house insured as 
“occupied asa family residence,’’ Held, a representation or at most a 
warranty in presenti, and not a continuing warranty that the house 
should remain so occupied. Imperial Fire Ins. Co. etc. vs. Kiernan, 352. 


3. Occupancy iN CarE oF Dwetiinc.—The dwelling insured was frequently 
visited by members of the family for the purpose of looking after the 
furniture, etc., and generally a servant slept there at night; but no fires 
were lighted, nor were there any of the usual signs of occupancy. 
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Held, That this was not an occupancy within the meaning of the policy. 
Traders’ Ins. Co. vs. Race et al., 633. 


4, In Case or Factory.—Held, That where the business of maruf cturing had 
ceased for five months, without evidence of any intention to resume, it 
had ceased operations within the meaning of the policy. Tague vs. Royal 
Ins. Co. et al., 713. 


5h. Temporary—Use or OccupaTion—EvipENcE or Arson.—The policy insuring 
as ‘‘oceupied by tenant” provided that it should be void in case of any 
change as to tenants or occupancy without notice. 


Held, That the vacancy of the premises for six weeks before the fire was not 
a violation of the provision. 


Held, That the vacancy was not a use for other purposes than those named. 


Held, That evidence to prove arson as a defense need not be so strong as 
required for a criminal conviction. Somerset County Mutual Fire Ins. Co. 


vs. Usaw, 781. 


6. Dizicence no Excusr.—Wher&a policy of insurance contained the condi- 
tion that if the building should be or become vacant or unoceupied for 
the purpose indicated, as a dwelling-house, the policy should become 
void unless consent was given by the underwriters, it was error for the 
court to make'the liability dependent upon the diligence of the assured 
to keep the building occupied. Such qualification was not contained in 
the policy. Niagara Fire Ins. Co. vs. Drda, 874. 


VALUATION. 


WHEN nor FravupvuLent.—An overestimate of the loss, unless proved to be 
fraudulent, is not a violation of a policy provision against a fraudulent 
claim for more than is due. Stone vs. Hawkeye Ins. Co., 490. 


See Action 2; Arson 1. 
VALUED POLICY. 


1. Waat Constitvtes 'l'orat Loss 1n CasE oF BcILDING — MEASURE OF DAMAGES.— 
Where the thing insured is a two-story, frame ‘ building,” which is 
shown to mean a house, and which was used as a hotel, and it was s» de- 
stroyed by fire as to cease to be a “ building” within the meaning of the 
law, the policy evidences a liquidated demand against the insurer for the 
amount of the policy, 

It is unimportant that the building may have been injured by a former fire 
while covered by other policies which had been paid. Such injury can 
have no bearing on the question of liability under policies subsequently 
issued. 

Where the building insured was injured to the extent that it conld not be 
repaired by reason of a city ordinance preventing buildings injured to a 
certain extent from being repaired, the |oss was total within the meaning 
of the policy. Hamburg-Bremen Fire Ins. Co. vs. Garlington, 599. 


2. Lex Loct—Torat Loss—Streunation AGarnst Invatip.—An insurance com- 
pany doing business in this State, which onguenpetee a contract of in- 
surance here, and which is contemplated to be executed here, is held to 


have elected to do business under the terms of our laws and must be gov- 
erned by them. Under article 2,971, Revised Statutes, therefore, the 
stipulation in the insurance policy, that in case of total loss by fire of real 
property insured the insured will bear one-fourth of the loss, is void, and 
the policy evidences a liquidated demand against the insurer for its full 
amount. This provision does not apply to personal property. Queen Ins. 
Co. vs. Jefferson Ice Co., 109. 
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WAIVER. See Acent 5; CanceL.aTion 3; Keeprmne 3; Orner Insurance 1, 4; 
Proors or Loss 2, 4, 10; Usk 1; Warranty. 


WARRANTY. 


Receipt oF Premium a Watver.—The receipt of the premium and issue of pol- 
icy after knowledge by the company of breach of warranty is a waiver of 
such breach. Stone vs. Hawkeye Ins. Co., 490. : 


See AppiicaTion, REPRESENTATION; Proors oF Deata 2. 


WIFE’S POLICY. ‘ 


1. AssIGNMENT BY W1rre—Lex Locr.—An indorsement of her name in blank by 
a wife npon a policy of insurance upon the life of her husband, taken out 
for her benefit and payable to her or her assigns, with a delivery of the 
policy to the husband, to enable him to use it as collateral security in ob- 
taining a loan, will be valid and binding in equity in favor of the party 
making the loan, and the wife will not be permitted to deny the power of 
the husband to fill up the assignment. 

Where the husband, without the authority or knowledge of the wife, filled out 
the assignment of the policy, not merely as security for the proposed 
loan, but also as security to a creditor for a pre-existing debt, it was held 
that the wife was not bound by the latter assignment. 

The assignment of such a policy by a wife is valid in this State. 

By the laws of New York, where the husband and wife resided, sueh an assign- 
ment was invalid. The policy was issued by an insurance company of 
this State and the assignmant was made in the State of New Jersey, 
where such assignments were vailid. Held, That the laws of New York 
could not operate in the case. Connecticut Mutual Life Ins. Co. vs. Wester- 
velt, 74. 

2. ASSIGNMENT oF Ricuts or CrepiTor.—B. took out a policy on his life paya- 
ble to his wife, on which he had paid $5,396 in premiums and on which 
one H_ had paid $357 in premiums at the request of B., of which sum $1,- 
338 was in excess of $500 yearly. 

Held, That the policy was not assignable and the wife could not be compelled 
to assign it to a receiver in the suit of one who had recovered a judgment 
against B. and his wife, nor could the court appropriate the avails as if it 
had been assignable for the recovery of a debt of B. 

Held, That neither the policy nor the proceeds, until it becomes payable, can 
be reached by a creditor. 

Held, That the absence of children does not affect the case. 


Held, That the lien of a creditor attaches only to the excess of premiums paid, 
not to the amount insured. 

Held, That the payment of premium in each year constituted a new contract, 
and subsequent amendatory statutes as to the amount of exemption, relate 
only to the remedy, and are therefore valid. 

Held, That any claim for excess of premiums must be governed by the statu- 
tory amount exempted at the time of contracting the debt. Baron vs. 
Brummer, 124. 

3. NoN-PAYMENT OF Premium 1N Case or DivipENDS—SuRRENDER BY HusBanD— 
TENDER oF Premium.—Where, by the terms of a contract of life insur- 
ance, the beneficiary named in the policy is entitled to participate in 
the protits, a portion of which, in the form of dividends, is to be applied 
each year in reduction of premiums, and it hus been the uniform practice 
of the company to give timely notice of the amount of premium, amount 
of dividends, and of the balance to be paid in cash, and the company 
neglects to give such notice, having knowledge of the residence of the 
beneficiary, and by reason thereof a premium is not paid at the time 
specitied in the policy, the company cannot set up such failure to pay as 
a defense to a recovery upon the policy, although by its terms the same is 
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to be forfeited in case of failure to pay a premium upon any of the dates 
stipulated therein. 


Where, in such case, the company repudiates the contract, and by its course 
of conduct clearly indicates that a tender of the premium after the death 
of the insured, if made, would not be accepted, a failure to make such 
tender will not bar a recovery on the policy. 


In such case, where the company has uniformly sent the notices to the insured 
(the husband of the beneficiary) and he has made payment of premiums 
from year to year, the law will treat him, in making such payments, as 
agent for his wife; but where it is shown to the company by letters from 
the husband very shortly after notice sent, that he and his wife have 
separated, she having commenced a proceeding for alimony against him, 
and that he is desirous of having the policy changed and made payable to 
his estate, the company is not justified in treating him as her agent, for 
the purposes either of receiving notice for her or of making a surrender 
of the policy. 

And in such case an attempt by the husband, without knowledge of the wife, 
to surrender the policy to the company is inoperative, and the rights of 
the wife are not thereby impaired. Manhattan Life Ins. Co. vs. Smith, 324. 

4, Ricuts or Creprrors.—Judgment creditors had filed a bill to have the pro- 
ceeds of a policy on the life of the debtor, who was deceased, and which 
was payable to the wife, applied in satisfaction of their judgment, as 
having been procured by the application of funds belonging to the cred- 
itors. The wife opposed on the ground that under the statutes of the 
State where the contract was made, no such claim was allowable. 


Held, That the company was entitled to pay the money into court to await 
the settlement of the case, where all the claimants were before the court. 
tna Nat. Bank vs. United States Life Ins. Co., 397. 

5. AssIGNMENT By WirE—Non-PAYMENT OF Premium, Lapse AND SuRRENDER.—A 
policy taken out by a wife on the life of her husband in New York, is not 
assignable, no matter who paid the premiums. It cnnnot be claimed that 
because the premiums were paid by the wife out of her separate fund and 
because no reference is made to the statute, therefore wack a policy is as- 
signable at common law. 


The wife’s policy having lapsed according to its terms for non-paymeut of pre- 
mium, she secures no greater rights against the company through having 
illegally assigned it, and its subsequent surrender by the assignee. 

Where it is claimed that a wife’s policy was assigned as collateral for a loan 
to the husband, and that the assignee surrendered it to the company, 
which thereupon paid a surrender value and canceled it, and that the wife 
had no power to assign, and that the wife is entitled te the same advan- 
tage as if she had never assigned, she cannot recover on the ground of 
an unlawful conversion. 


Held, That the possession of the assignee was lawful until the wife elected to 
reclaim, and its receipt by the company from the assignee was not a con- 
version. The rights of the wife failed solely through neglect to tender 
the premium when due. 

Held, That the wife was entitled to recover from the assignee the surrender 
value received by him less the premiums paid by him, with interest. 
Frank vs. Mut. Life Ins. Co., 431. 

6. Ricuts or Creprrors.—Under the Massachusetts statute in the case of a 
wife’s policy where it is claimed that the contract was made in further- 
ance of a conspiracy between the husband and wife to cheat the creditors 
of the former, the most that the creditors can recover is an amount equal 
to the premiums paid with interest, and an injunction will only lie to re- 
strain the payment of the claim as to such amount. Ingles vs. New Eng- 
land Mut. Life Ins. Co. et al., 557. 


7. TrTLE To.—A, who was about to be married to B, offered to have a policy of 
insurance upon his life taken outin her name. This she declined to ac- 
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cept if so taken ont. A then had the policy issued in his own name, and 
later married B. The policy was placed with other papers of A and B in 
a safety box, which A handed to B to give to her mother to keep for her. 
No actual assignment of the poli-y was ever made to B, but Aa number of 
times mentioned that the insurance it evidenced had been effected for the 
benefit of B. A died intestate and without creditors. In a contest be- 
tween B and certain relatives of A, as to whether the amount due upon 
the policy belonged to B or to the estate of A, Held, That under the cir- 
cumstances it should be considered the separate property of B. Appeal of 
Madeira, 592. 

8. FRAUDULENT SURRENDER BY HusBAND—NON-PAYMENT OF PremiumM.—The appli- 
cation provided that failure to pay the premium when due should work a 
forfeiture except as otherwise provided in the policy. The policy pro- 
vided that it should not be forfeited by reason of failure to pay the pre- 
mium, but might be continued in force for such term or amount as the 
reserve would pay for; provided, that unless the policy should be surren- 
dered and the paid-up policy applied for within ninety days after the non- 
payment, the policy should be void. The policy, which was taken out on 
the life of the husband by him as attorney for his wife and in her name, 
was afterwards surrendered by him on the false representation that the 
wife was dead and a new policy was taken, which afterwards became for- 
feited through non-payment of premium. 

Held, That the fraudulent cancellation of the first policy through the husband 
did not atfect the rights of the wife, but the subsequent non-payment of 
premium and failure to apply for a paid-up policy worked a complete for- 
feiture according to its terms. Knapp vs. Homeopathic Mutual Life Ins. 
Co., 603. 

9. Lapse AND SUBSTITUTION—TITLE TO WHEN PREMIUMS Parp By HusBpanp.—The 
premiums on a wife’s policy were paid by the wife. Upon her death the 
husband by an arrangement with the company allowed the poliey to 
lapse, and received in exchange another payable to himself on which he 
paid the premiums. 


Held, That the rights of the wife became vested and could not be avoided by 
the substitution; the substituted policy stood in the place of the original. 


Held, That as the representatives of the wife failed to look after their inter- 
ests in the original policy and the premiums on the substituted policy 
were paid by the husband with an intention to benefit thereby without 
interference by the representative of the wife, the amount of the policy 
should be divided between the representatives of the husband and wife 
in proportion to the premiums paid by each. National Life Ins. Co. vs. 
Haley, 611. « 


10. Ricuts or Creprtor.—A wife’s policy is her separate property, and under 
the Georgia code cannot be transferred to a creditor by her to secure her 
husband’s debt, nor will her ratification of the transfer after her hus- 
band’s death give it validity. Smith vs. Head, 709. 

11. InsuraBLE INTEREST or HusBanp.— Where no fact is shown as to the wife, 
as that she was insane, or an invalid, the presumption is that the hus- 
band has an insurable interest in her life. Currier vs. Continental Life 
Ins. Co , 821. 

See BENEVOLENT AssocraTION 3. 
WIND. See Licutnine 3. 
WRECKING MASTER. See ABANDONMENT 2; NELIGENCE 1. 


YACHT. See Risk 2. 
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